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"WHAT IS THE LCIR?

The Legislative Committee on Intergovernmental Relations is a legislative entity that facilitates the
development of intergovernmental policies and practices. The Florida LCIR strives to improve
coordination and cooperation among state agencies, local governments, and the federal government.
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' WHAT ISSUES HAVE BEEN ADDRESSED BY THE LCIR?

The LCIR completes several projects annually, including the Local Government Financial Information Handbook
(prepared with the assistance of the Florida Department of Revenue salaries of county constitutional officers and elected
school district officials, and a report on state mandates affectmg mummpa} and county govemments In addition, the
LCIR has addressed the following issues:

Municipal Incorporations and Annexation

- Impact Fees
Jail and Article V Costs

Local Govt. Financial Emergencies -
State, Regional, and Local Planning
Constitutional Initiatives & Referenda

State Revenue Sharing Programs
Special District Accountability
~-Double Taxation
.~ Local Government Debt
Urban Infill & Infrastructure Capacity
Federal Funds to Florida, Federal/State Relations
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If you would like additional coples of this report or 1fyou have comments or questions pertammg tothe mforma‘uon :
contained herein, please contact the LCIR at (850) 488-9627 or Suncom 278-9627. We welcome your input or

suggestions. Our mailing address is:

Florida LCIR
“¢/o House Office Building

Tallahassee, FL. 32399-1300
Homepage: http://fen.state.fl.us/lcir
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INTRODUCTION

Components of the Handbook

The Local Government Financial Information Handbook is a reference for most of the revenue
sources available to local governments. It contains relevant information on several items useful for
local government budgeting purposes, including descriptions of revenue sources, estimated revenue
distributions, population estimates, and salaries of county constitutional officers and elected school
district officials.

In its entirety, this publication should aid the reader in understanding revenue sources available to
local governments as well as providing county and municipal officials with information useful in
preparing annual budgets. This publication was written as a guide to understanding constitutional
and statutory laws regarding these revenue sources. However, questions of legal interpretation
should be directed to appropriate legal counsel.

This publication was prepared by the Florida Legislative Committee on Intergovernmental Relations
(LCIR) with the assistance of the Florida Department of Revenue's Office of Research and Analysis.
The LCIR staff updated the text to describe the revenue sources, summarized any relevant changes
to general law provisions affecting those sources, and prepared a number of accompanying summary
tables. The Office of Research and Analysis prepared the estimated distributions of numerous state-
shared revenues and local option taxes to counties and municipalities for the upcoming fiscal year.
It is important for the reader to note that the estimated distributions presented in this publication do
not necessarily represent the actual disbursements that each local government will ultimately receive
since economic conditions are subject to change during the fiscal year.

For purposes of presentation, the discussion of local government revenue sources is organized as
follows:

Part One: Revenue Sources Authorized in the Constitution
Part Two: Revenue Sources Based on Home Rule Authority
Part Three: Revenue Sources Authorized by the Legislature
- State-Shared Revenues
- Other Own-Source Revenues
- Local Option Taxes
- Local Discretionary Sales Surtaxes
- Local Option Food and Beverages Taxes
- Local Option Fuel Taxes
- Local Option Tourist Taxes

1999 Local Government Financial Information Handbook i
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In addition, appendices address the following topics:

Appendix One: County and Municipal Population Data

Appendix Two:  Estimated Salaries of County Constitutional Officers and Elected
School District Officials in Fiscal Year 1999-00 Pursuant to the
Salary Formula in Chapter 145, Florida Statutes

Appendix Three:  Profile of Local Government Revenues and Expenditures for Fiscal
Year 1996-97
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PART ONE
REVENUE SOURCES AUTHORIZED IN THE CONSTITUTION

The ability of local governments to raise revenue for their operations is narrowly constrained by the
state constitution.

No tax shall be levied except in pursuance of law. No state ad valorem taxes shall
be levied upon real estate or tangible personal property. All other forms of taxation
shall be preempted to the state except as provided by general law.’

With the exception of the ad valorem tax and several constitutionally-authorized, state-shared,
revenue programs, local governments are dependent on the Legislature for the authority to levy any
other forms of taxation, thereby increasing the relative importance of the ad valorem tax. This
section identifies those local government revenue sources authorized by the constitution.

The Florida Constitution also contains several other provisions which are relevant to local
government revenue capacity. The Legislature is authorized to appropriate funds to counties,
municipalities, or special districts based upon conditions set in general law, including the use of
relative ad valorem assessment levels.> Hence, revenue sharing may be based on a local
government’s relative ad valorem assessment level or any other factor established by the Legislature.

Second, the ability of the Legislature to impose ‘unfunded mandates’ on local governments is
restricted, unless certain procedural requirements are met.> A county or municipality shall not be
bound by any general law requiring such county or municipality to spend funds or take action
regarding the expenditure of funds unless:

1) the Legislature determines that the measure satisfies an important state interest and
funds have been appropriated at the time of the measure’s enactment sufficient to
fund it;

2) the Legislature authorizes the county or municipality to enact a previously
unavailable funding source;

' Article VII, section 1(a), Florida Constitution.
2 Article VII, section 8, Florida Constitution.

3 Article VI, section 18, Florida Constitution.
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3) the law imposing the mandate is approved by two-thirds of the membership of
each house;

4) the law requiring the expenditure applies to all persons similarly situated,
including both state and local government; or

5) the law is required to comply with a federal requirement which specifically
requires action by counties and municipalities.

In addition, the section restricts the Legislature from repealing a general law if the effect of doing
so would be to reduce the percentage of state tax shared with counties and municipalities based on
the percentage of state shared revenue available to counties and municipalities on February 1, 1989.

Third, the state’s revenue raising capacity is limited. Consequently, the ability of state government
to aid local governments may be affected. The collection of state revenue for any fiscal year is
limited to certain state revenues allowed plus an adjustment for growth.* This recent change to the
constitution, approved by the voters at the November 1996 general election, prohibits the imposition
of new state taxes or fees by constitutional amendment unless the proposed amendment is approved
by two-thirds of the voters voting in the general election in which the proposed amendment appears
on the ballot. This amendment could have the effect of limiting the enactment of a statewide tax.

4 Article I11, section 1(e), Florida Constitution.

2 1999 Local Government Financial Information Handbook
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AD VALOREM TAX!
Article VII, Section 9, Florida Constitution
Chapters 192-197 and 200, Florida Statutes

Brief Overview

The ad valorem tax is defined as a tax based upon the assessed value of property. Ad valorem tax
rates are expressed in mills. A mill is defined as 1/1000 of a dollar, or $1 per $1,000 of taxable

value.

As previously mentioned, the ability of local governments to raise revenue for governmental
operations is narrowly constrained by the state constitution. With the exception of the ad valorem
tax and a few other constitutionally-authorized, state-shared, revenue programs, local governments
are dependent on the Legislature for the authority to levy any other forms of taxation. As a result,
the relative importance of the ad valorem tax is increased. :

The state constitution provides that:

Counties, school districts, and municipalities shall, and special districts may, be
authorized by law to levy ad valorem taxes and may be authorized by general law to
levy other taxes, for their respective purposes, except ad valorem taxes on intangible
personal property and taxes prohibited by this constitution.?

Given the above, the Legislature is compelled by the constitution to authorize counties,
municipalities, and school districts to levy ad valorem taxes. In addition, the Legislature may, at its
discretion, authorize special districts to levy ad valorem taxes.

Additionally, the state constitution provides:

Ad valorem taxes, exclusive of taxes levied for the payment of bonds and taxes
levied for periods not longer than two years when authorized by vote of the electors
who are the owners of freeholds therein not wholly exempt from taxation, shall not
be levied in excess of the following millages upon the assessed value of real estate
and tangible personal property: for all county purposes, ten mills; for all municipal
purposes, ten mills; for all school purposes, ten mills; for water management

! This discussion of ad valorem taxes has been adapted, in part, from informational materials entitled The 1999
Local Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A. In
addition, information contained in a publication entitled 1999 Florida Tax Handbook was also utilized. This
publication was prepared as a joint effort of the Florida Legislature and the Florida Department of Revenue.

2 Article VII, section 9(a), Florida Constitution.
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purposes for the northwest portion of the state lying west of the line between ranges
two and three east, 0.05 mill; for water management purposes for the remaining
portions of the state, 1.0 mill; and for all other special districts a millage authorized
by law approved by vote of the electors who are owners of freeholds therein not
wholly exempt from taxation. A county furnishing municipal services may, to the
extent authorized by law, levy additional taxes within the limits fixed for municipal
purposes.’

Ad valorem taxes may be levied by local governments subject to the following limitations:

1) Ten mills for county purposes;

2) Ten mills for municipal purposes;

3) Ten mills for school purposes;

4) A millage fixed by law for a county furnishing municipal services; and
5) A millage authorized by law and approved by voters for special districts.

As mentioned, the state constitution provides two exceptions to the ten mill cap. The exceptions
include a voted debt service millage and a voted millage not to exceed a period of two years.
Additionally, no property may be subject to more than twenty mills of ad valorem tax for municipal
and county purposes without elector approval, regardless of the property’s location, under the state
constitution. Duval County/City of Jacksonville is a consolidated government; therefore, it has a
twenty mill cap since it operates as both a county and municipal government.

County Millages

The statutory guidelines for the determination of millage are specified in s. 200.001, F.S. County
government millages shall be composed of four categories of millage:

1) General millage is the nonvoted millage rate set by the county’s governing body.

2) Debt service millage is the rate necessary to raise taxes for debt service as authorized
by a vote of the electors pursuant to s. 12, Art. VII of the state constitution.

3) Voted millage is the rate set by the county’s governing body as authorized by a vote
of the electors pursuant to s. 9(b), Art. VII of the state constitution.

4) County dependent special district millage as provided in s. 200.001(5), F.S. Millage
levied by such a district is included as county millage for the purpose of the ten mill
cap. (Note: A dependent special district is defined as a special district meeting at
least one of the four criteria specified in s. 189.403(2), F.S.)

3 Article VII, section 9(b), Florida Constitution.
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County Furnishing Municipal Services

Section 125.01(1)(q), Florida Statutes, implements the constitutional language authorizing a county
furnishing municipal services to levy additional taxes within the limits fixed for municipal purposes
by authorizing the establishment of municipal service taxing or benefit units. The distinction
between a municipal service taxing unit (MSTU) and a municipal service benefit unit (MSBU) is
that a MSBU is the correct terminology when the mechanism used to fund the county services is
derived through service charges or special assessments rather than taxes.

The creation of a MSTU allows the county’s governing body to place the burden of ad valorem taxes
upon property in a geographic area less than countywide to fund a particular service or services. The
MSTU is used in a county budget to separate those ad valorem taxes levied within the taxing unit
itself to ensure that the funds derived from the tax levy are used within the boundaries of the taxing
unit for the contemplated services. If ad valorem taxes are levied to provide these municipal
services, counties are authorized to levy up to ten mills pursuant to s. 200.071, F.S.

The MSTU may encompass the entire unincorporated area, a portion of the unincorporated area, or
all or part of the boundaries of a municipality. However, the inclusion of municipal boundaries
within the MSTU is subject to the consent by ordinance of the governing body of the affected
municipality given either annually or for a term of years.

Municipal Millages

Municipal government millages shall be composed of four categories of millage:

1) General millage is the nonvoted millage rate set by the municipality’s governing
body.

2) Debt service millage is the rate necessary to raise taxes for debt service as authorized
by a vote of the electors pursuant to s. 12, Art. VII of the state constitution.

3) Voted millage is the rate set by the municipality’s governing body as authorized by
a vote of the electors pursuant to s. 9(b), Art. VII of the state constitution.

4) Municipal dependent special district millage as provided in s. 200.001(5), F.S.
Millage levied by such a district is included as municipal millage for the purpose of
the ten mill cap.

School District Millages

As previously stated, the state constitution restricts the levy of nonvoted ad valorem tax levies for

school purposes to ten mills. The voted levies, which are constitutionally available to counties and
municipalities as well as school districts, do not count toward the ten mill cap. By general law, the
school millages shall be composed of five categories:

1999 Local Government Financial Information Handbook 5
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1) Nonvoted required operating millage (otherwise known as required local effort) is
that rate set by the school board for current operating purposes and imposed pursuant
to s. 236.02(6), F.S.

2) Nonvoted discretionary operating millage is that rate set by the school board for those
operating purposes other than the required local effort millage rate authorized in s.
236.02(6), F.S., and the nonvoted capital improvement millage rate authorized in s.
236.25(2), F.S. The maximum rate allowed is capped by general law.

3) Nonvoted capital improvement millage is the rate set by the school board for capital
improvements as authorized in s. 236.25(2), F.S. The maximum rate allowed is
capped by general law.

4) Voted operating millage is the rate set by the school board for current operating
purposes as authorized by a vote of the electors pursuant to s. 9(b), Art. VII of the
state constitution.

5) Voted debt service millage is the rate set by the school board as authorized by a vote
of the electors pursuant to s. 12, Art. VII of the state constitution.

As previously mentioned, the Legislature requires all school districts to levy a required local effort
millage rate in order to participate in state funding of kindergarten through grade 12 public school
programs, via the Florida Education Finance Program (FEFP).* The Legislature shall prescribe the
aggregate required local effort for all school districts collectively as an item in the General
Appropriations Act for each fiscal year. The millage rate required of each school district to provide
its respective share of the costs shall be calculated annually by formula. This rate is adjusted by an
equalization factor designed to account for differing levels of assessment in each district.

Independent Special District Millages

Independent special district millages shall be that rate set by the district’s governing body and shall
be identified as to whether:

1) The millage was authorized by a special act approved by the electors pursuant tos.
9(b), Art. VII of the state constitution; authorized pursuant to s. 15, Art. XII of the
state constitution; or otherwise authorized.

2) The tax is levied countywide, less than countywide, or on a multicounty basis.

Adjustments to the Tax Base

The ad valorem tax base is the fair market value of locally assessed real estate, tangible personal
property, and state assessed railroad property, less certain exclusions, differentials, exemptions, and
credits. Exclusions are specific types of property constitutionally or statutorily removed from ad

4 Section 236.081, Florida Statutes.

N
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valorem taxation. For example, motor vehicles, boats, airplanes, trailers, trailer coaches, and mobile
homes shall not be subject to ad valorem taxation.’

Differentials are reductions in assessments which result from a valuation standard other than fair
market value. For example, the Legislature is compelled to classify, by general law, agricultural
land, aquifer-recharge land, and land used exclusively for non-recreational purposes on the basis of
character or use.® In addition, the Legislature may establish a percentage value by which tangible
personal property held as stock in trade and livestock may be classified, or the Legislature may
choose to exempt this subset of tangible personal property from taxation.

Another example of a differential is the assessment of homestead property pursuant to the
constitutional provisions known as the ‘Save Our Homes Amendment.”” Under this provision,
changes in assessments are limited to three percent of the assessment for the prior year or the percent
change in the Consumer Price Index (CPI) for the preceding year, whichever is lower. After a
change in ownership or the creation of new homestead property, the property is assessed at just value
as of January 1st of the following year, and thereafter assessed following the three percent or CPI
limitation.

Property may be immune or exempt from ad valorem taxes. Immunity precludes the power to tax
while exemption presupposes the existence of a power to tax but the power is foreclosed by a
constitutional or statutory provision. Institutions of the United States are immune from local taxes.
Property of the state and county are immune from taxation. Property owned by municipalities and
used exclusively by it for municipal or public purposes shall be exempt.®

Exemptions are those deductions from the assessed value which are typically specified as a dollar
amount. One example is the homestead exemption for persons owning real estate and maintaining
a permanent residence on the real property. The Legislature is directed to set the amount of the
homestead exemption in general law at $25,000.° This exemption only applies to ad valorem
taxation; assessments for special benefits are not subject to the exemption.

5 Article VII, section 1, Florida Constitution.

¢ Article VII, section 3, Florida Constitution and Chapter 193, Florida Statutes.
7 Article VII, section 4(c), Florida Constitution.
¥ Article VII, section 3(a), Florida Constitution.

® Article VII, section 6, Florida Constitution.
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Additionally, a number of other exemptions from ad valorem taxation are provided." Such
exemptions include property owned by a municipality and used for municipal or public purposes;
household goods and personal effects of not less than $1,000, in an amount to be set by general law;
community and economic development tax exemptions to new and expanded business if authorized
by general law and subject to the approval of the county or municipal governing body by ordinance
and approved by referendum; exemption for a renewable energy source device and the real property
on which it is installed, subject to general law; and exemption for historic preservation subject to the
approval of the county or municipal governing body by ordinance.

Credits are deductions from the tax liability of a particular taxpayer and may take the form of
allowances, discounts, and rebates. Currently, the only credits allowed in Florida are early payment

and installment discounts of not more than four percent.

1999 General Law Amendments

Chapter 99-141, Laws of Florida, (CS/SB 986)
amends s. 197.432, F.S., in section 1 of the bill, to prohibit holders of tax certificates from
contacting the owner of the property upon which a tax certificate is issued until the expiration
of a specified time. Section 2 amends s. 197.482, F.S., to provide for the date to begin
timing a limitation on a tax certificate. These changes are effective July 1, 1999.

Chapter 99-190, Laws of Florida, (SB 1534)
makes a number of changes to the administration of tax certificates. Of particular interest,
section 7 of the bill provides for a partial refund of taxes levied in 1998 and 1999 on
residential property destroyed or damaged by forest fire, hurricane, tropical storm, sinkhole,
or tornado. This change is effective May 26, 1999. (According to the Fiscal Impact
Conference, this refund provision has nonrecurring negative fiscal impacts to local
governments: $2.8 million in fiscal year 1999-00 and $0.1 million in fiscal year 2000-01.)

Chapter 99-207, Laws of Florida, (HB 869)

creates s. 196.095, F.S., in section 2 of the bill, to exempt from ad valorem taxation any real
estate used and owned as a child care facility as defined in s. 402.302, F.S., which operates
in an enterprise zone pursuant to Chapter 290, F.S. Section 4 of the bill provides that
licensed Gold Seal Quality child care facilities shall be considered educational institutions
for the purposes of qualifying for exemption to ad valorem taxation. These changes are
effective July 1, 1999. (According to the Fiscal Impact Conference, these provisions have
recurring negative fiscal impacts to local governments: minimum of $1.4 million in fiscal
year 1999-00 and $1.5 million in fiscal year 2000-01.)

10 Article VII, section 3, Florida Constitution and Chapter 196, Florida Statutes.
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Chapter 99-208, Laws of Florida, (CS/CS/SB 888)
amends s. 196.1975, F.S., in section 2 of the bill, to redefine the criteria for nonprofit home
for the aged to apply for exemption to ad valorem taxation. This change is effective May 26,
1999. (According to the Fiscal Impact Conference, this provision has an indeterminate
negative fiscal impact to local governments in fiscal years 1999-00 and 2000-01.)

Chapter 99-239, Laws of Florida, (CS/SB 172)

amends s. 193.063, F.S., in section 2 of the bill, to require that the property appraiser grant
an extension for filing a tangible personal property tax return if a request is submitted. Upon
filing the request, a taxpayer will receive, at a minimum, a 30-day extension. This period
may be extended for an additional 15 days at the property appraiser’s discretion. This change
is effective July 1, 1999. (According to the Fiscal Impact Conference, this provision has an
indeterminate negative fiscal impact to local governments in fiscal years 1999-00 and 2000-
01.)

Chapter 99-251, Laws of Florida, (CS/CS/SB 1566)
amends s. 196.012, F.S., in section 109 of the bill, to provide that a business receiving an
economic development ad valorem tax exemption from a county and that is situated on
property annexed into a municipality qualifies as a new business for ad valorem tax
exemption purposes. Section 110 of the bill provides that the annexing municipality may
grant an economic development ad valorem tax exemption to said business for the same
duration as the county exemption. These changes are effective July 1, 1999.

Chapter 99-256, Laws of Florida, (CS/SB 2540)

amends s. 196.012, F.S., in section 11 of the bill, to expand ad valorem tax exemptions to
include property owned by the Spaceport Florida Authority from ad valorem taxation.
Section 21 of the bill exempts from ad valorem taxation those pallets and associated
hardware intended for use as cargo carriers launched into space aboard the space shuttle for
the primary purpose of transporting or storing cargo. These changes are effective July 1,
1999. (According to the Fiscal Impact Conference, this bill has an insignificant negative
fiscal impact to local governments in fiscal year 1999-00 and 2000-01 J)

Chapter 99-283, Laws of Florida, (CS/HB 345)

amends s. 196.198, F.S., to provide that if title to land used exclusively for educational
purposes is placed into an irrevocable inter vivos trust and if the trust grantor owns 100
percent of the entity which owns the educational institution using the land, then for the
purpose of the tax exemption contained in this section, the institution is deemed to own the
land. This change is effective June 8, 1999. (According to the Fiscal Impact Conference,
this bill has an insignificant negative fiscal impact to local governments in fiscal year 1999-
00 and 2000-01.)
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Chapter 99-341, Laws of Florida, (CS/CS/HB 291)
creates s. 196.075, F.S., to authorize both counties and municipalities, through adoption of
an ordinance, to each grant an additional homestead tax exemption of up to $25,000 to
resident homeowners who are at least 65 years of age and whose household income does not
exceed $20,000. This change is effective July 1, 1999. (According to the Fiscal Impact
Conference, this bill has an indeterminate negative fiscal impact to local governments in
fiscal year 2000-01.)

Chapter 99-351, Laws of Florida, (HB 1639)
amends s. 193.461, F.S., to provide that for purposes of the income methodology approach
to the assessment of property used for agricultural purposes, irrigation systems, including
pumps and motors, physically attached to the land shall only be included in the calculation
of production revenue. This change is effective January 1, 2000. (According to the Fiscal
Impact Conference, this provision has recurring negative fiscal impacts to local governments:
$6.8 million in fiscal year 1999-00 and $6.8 million in fiscal year 2000-01.)

Chapter 99-378, Laws of Florida, (CS/CS/HB 17)

creates s. 196.1978, F.S., in section 15 of the bill, to provide an ad valorem tax exemption
for property used to provide housing under any state housing program to low and very low-
income persons and owned entirely by a nonprofit corporation which qualifies as charitable
under federal law. Such property must then be considered as property owned by an exempt
entity and used for charitable purposes. This change is effective July 1, 1999. (According
to the Fiscal Impact Conference, this provision has recurring negative fiscal impacts to local
governments: $3 million in fiscal year 1999-00 and $3.3 million in fiscal year 2000-01.)

Eligibility Requirements

As previously mentioned, the state constitution authorizes counties, municipalities, and school
districts to levy ad valorem taxes. In addition, the Legislature may, at its discretion, authorize special
districts to levy ad valorem taxes.

Millage rates shall be fixed only by ordinance or resolution of the governing body of the taxing
authority in the manner specifically provided by general law or special law."" Millage rates vary

among local governments subject to constitutional, statutory, and political limitations.

Administrative Procedures

The ad valorem tax is administered by the units of local governments and the Department of
Revenue. Two county constitutional officers, the property appraiser and tax collector, have primary

1" Section 200.001(7), Florida Statutes.

ey
D
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responsibility for the collection and administration of ad valorem taxes at the local level. The
property appraiser is charged with determining the value of all property with the county, maintaining
appropriate records related to the valuation of such property, and determining the ad valorem tax on
taxable property. The tax collector is charged with the collection of ad valorem taxes levied by the
county, school district, all municipalities within the county, and any special taxing districts within
the county.

The Department of Revenue shall have general supervision of the assessment and valuation of
property so that all property will be placed on the tax rolls and shall be valued according to its just
valuation. The Department shall prescribe and furnish all forms as well as prescribe rules and
regulations to be used by property appraisers, tax collectors, clerks of circuit court, and value
adjustment boards in administering and collecting ad valorem taxes.

The administration of property assessments is addressed by Chapter 195, Florida Statutes.
Additional chapters deal with other relevant issues: Chapter 192, general provisions of taxation;
Chapter 193, assessments; Chapter 194, administrative and judicial review of property taxes; Chapter
196, exemptions; Chapter 197, tax collections; and Chapter 200, determination of millage.

Distribution of Proceeds

The tax collector shall distribute taxes to each taxing authority as provided in s. 197.383, F.S.

Authorized Uses

Ad valorem taxes are considered general revenue for general-purpose local governments (i.e.,
county, municipality, or consolidated city-county government) as well as for school districts. A local
unit of special purpose (i.c., special district) may be restricted in the expenditure of the revenue for
the purpose associated with the creation of the district itself. If ad valorem taxes are levied within
a municipal service taxing unit (MSTU), the expenditure of those funds may be restricted to those
services specified in s. 125.01(1)(q), F.S.

Relevant Attorney General Opinions

A search of the Florida Attorney General’s on-line database of advisory legal opinions resulted in
over one hundred opinions addressing ad valorem taxation. Due to the number of opinions, a
summary is not provided here. Interested persons may view the opinions on-line by accessing the
website (http://legall firn.edu) and perform a search using the keywords ad valorem tax. The reader
should keep the date of the opinion in mind when reviewing its relevance to current law or any
interpretations that have been articulated in Florida case law.
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Countv Ad Valorem Tax Profile for the 1998 Calendar Year

As indicated in Table 1, total ad valorem taxes levied within Florida’s sixty-seven counties totaled
approximately $13.6 billion. County ad valorem taxes levied (including countywide levies, less than
countywide levies, countywide dependent special district levies, less than countywide dependent
special district levies, and municipal service taxing units levies) totaled approximately $5.0 billion.
Ad valorem taxes levied for school districts totaled approximately $6.0 billion.

Generally, small counties (defined as those counties having a total population of 50,000 or less) had
higher countywide operating millage rates than the larger urban counties. Of the nineteen counties
which had a millage rate of nine mills or greater, eighteen were small counties. Of the fourteen
counties which had a countywide operating millage of ten mills, thirteen were small counties.

Interestingly, a majority of school districts had high operating millage rates. Of the state’s sixty-
seven school districts, fifty had an operating millage rate of nine mills or greater.

Municipal Ad Valorem Tax Profile for the 1998 Calendar Year

As indicated in Table 2, total ad valorem taxes levied by the state’s municipalities totaled
approximately $1.6 billion. Operating millage rates among the Florida’s municipalities are fairly
well distributed within the ten mill cap limitation. Of the 366 municipalities that reported an
operating millage rate, 138 municipalities reported a rate of five mills or greater.

Estimated Distributions for the 1999-00 Fiscal Year

LSUMAtCA By I A A A e s

No revenue estimates for individual local governments are available.
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CONSTITUTIONAL FUEL TAX
Article XII, Section 9(c), Florida Constitution
Sections 206.41(1)(a), 206.47, 336.023, and 336.024, Florida Statutes

Brief Overview

In 1941, the Florida Legislature proposed a constitutional amendment to levy a 2 cents per gallon
tax on motor fuel, and this tax was approved by the voters in 1943. The original intent of the tax was
to cover the costs of state road construction. In its current form, the tax is a revenue source for
counties only.

The proceeds are allocated via the distribution formula to the extent necessary to comply with all
obligations to or for the benefit of holders of bonds, revenue certificates, and tax anticipation
certificates or any refundings secured by any portion of the tax proceeds allocated under the
provisions of s.16, Art.IX of the State Constitution of 1885, as amended. After complying with the
necessary debt service obligations, a county's surplus funds are distributed to its governing body.

1999 General Law Amendments

Legislation passed during the 1999 regular legislative session did not affect provisions related to this
tax.

Eligibility Requirements

All counties are eligible to receive proceeds.

Administrative Procedures

The tax is collected by the Department of Revenue and is transferred monthly to the State Board of
Administration (SBA) for distribution to the counties. There are no deductions from the proceeds
for the General Revenue Service Charges authorized in s. 215.20, F.S. However, the SBA deducts
administrative costs from the proceeds.’

Distribution of Proceeds

The SBA calculates a monthly allocation for each county based on the constitutional formula and
credits to the account of each county the amount allocated pursuant to the formula. The distribution
formula is comprised of three components: an area component, a population component, and a
collection component. A distribution factor, based on these three components, is calculated annually

! Pursuant to Article XII, section 9(c)(4), Florida Constitution.
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for each county in the form of weighted county-to-state ratios. To determine each county's monthly
allocation, the monthly statewide tax receipts are multiplied by each county's distribution factor.

Below is an explanation of how a county's monthly distribution is determined.

1. First, the distribution factor for each county is calculated as follows:

1/4 X County Area
State Area

+ 1/4 X County Population
State Population

+ 12 X Number of Motor Fuel Gallons Sold in County
Number of Motor Fuel Gallons Sold Statewide

County's Distribution Factor
2. Second, the monthly allocation for each county is calculated as follows:

Monthly Statewide County's County's
Constitutional Fuel Tax Receipts x Distribution Factor = Monthly Allocation

The State Board of Administration shall annually use the funds in each county account to first pay
the current principal and any interest maturing of bonds issued for road and bridge purposes as well
as gasoline or other fuel tax anticipation certificates of the county or special road and bridge district,
or other special taxing district. After satisfying this obligation, the funds shall be used to establish
a sinking fund account to meet future requirements of such bonds and gasoline or other fuel tax
anticipation certificates where it appears the anticipated income for any year or years will not equal
the scheduled payments. Any remaining proceeds in each county account are surplus funds and shall
be remitted by the State Board of Administration as follows:

1. 80 percent to the Department of Transportation for the construction or reconstruction
of state roads and bridges within the county or for the lease or purchase of bridges
connecting state highways within the county; and

2. 20 percent to the Board of County Commissioners for use on roads and bridges
within the county.

In each fiscal year, the SBA will distribute the 80 percent surplus fuel tax proceeds allocated to each
county to the debt service requirements of each bond issue pledging the 80 percent surplus accruing
to that county. The remaining 80 percent surplus fuel tax funds will be advanced monthly to the
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Board of County Commissioners for use in the county. In each fiscal year, the SBA will distribute
the 20 percent surplus fuel tax proceeds allocated to each county to the debt service requirements of
each bond issue pledging the 20 percent surplus accruing to that county. The remaining 20 percent
surplus fuel tax funds will be advanced monthly to the Board of County Commissioners for use in
the county.

Pursuant to s. 336.024, F.S., the SBA shall assume the responsibility for distribution of the counties’
80 percent portion in the same manner as the 20 percent portion is currently distributed pursuant to
s. 206.47, F.S. However, the SBA shall ensure that county funds are made available to the
Department of Transportation to be held in escrow for any construction underway on behalf of the
county pursuant to resolution of the county’s governing body.

Table 1 presents the actual statewide constitutional fuel tax distributions for the 1984-85 through
1997-98 state fiscal years. Table 2 displays the actual distribution to counties for the 1997-98 state
fiscal year. Table 3 presents the actual distribution of the 80 percent and 20 percent portions to
counties for the 1992-93 to 1997-98 state fiscal years.

Authorized Uses

Current law requires that the proceeds credited to each county must first be used to meet the debt
service requirements, if any, of the debt assumed or refunded by the State Board of Administration
payable from the tax. The remaining fuel tax funds credited to each county are surplus funds and
shall be distributed as provided by law.

The surplus funds shall be used for the acquisition, construction, and maintenance of roads.
Maintenance means periodic and routine maintenance, as defined in s. 334.03, F.S., and may include
the construction and installation of traffic signals, sidewalks, bicycle paths, and landscaping. The
funds may be used as matching funds for any federal, state, or private grant specifically related to
these purposes.

Periodic maintenance, as defined in s. 334.03(19), F.S., means activities that are large in scope and
require a major work effort to restore deteriorated components of the transportation system to a safe
and serviceable condition. Such efforts may include, but not be limited to, the repair of large bridge
structures, major repairs to bridges and bridge systems, and the mineral sealing of lengthy sections
of roadway.

Routine maintenance is defined in s. 334.03(24), F.S., to mean minor repairs and associated tasks
necessary to maintain a safe and efficient transportation system. The term includes pavement
patching; shoulder repair; cleaning and repair of drainage ditches, traffic signs, and structures;
mowing; bridge inspection and maintenance; pavement striping; litter cleanup; and other similar
activities.

1999 Local Government Financial Information Handbook 33

B



Florida Legislative Committee on Intergovernmental Relations

Pursuant to s. 336.023, F.S., any county which agreed prior to July 1, 1977, by resolution, to use the
surplus proceeds to provide a connecting road to a planned interchange on the interstate system shall
provide the connecting road. Any surplus, not otherwise used to provide the connecting road, shall
be used on any road in the county at the discretion of the county’s governing body.

Relevant Attornev General Opinions

A number of opinions relevant to this tax have been issued and are summarized below. This section
is intended only to provide a summary of the opinion. Local government officials seeking more
clarification should review the opinion in its entirety.

The statutory language pertaining to this tax has been amended numerous times since its
authorization. The reader should keep the date of the opinion in mind when reviewing its relevance
to current law or any interpretations that have been articulated in Florida case law.

AGO 79-43

Can the surplus funds be used for the purchase of road equipment? Does resurfacing or
widening of a road constitute new construction or maintenance under the provisions of s.
9(c)(5), Art. XII, State Const., and s. 206.47(7), F.S.? Does the fact that the county has bonded
the surplus funds and will receive several years’ money in a large sum affect the use of that
money, and can the money be used for the acquisition of right-of-way? According to this
opinion dated April 26, 1979, surplus funds returned to the county may not be used for the purchase
of road machinery, such funds being restricted to the acquisition and construction of roads.
Resurfacing of existing roads is statutorily treated as maintenance, not new construction; therefore,
surplus funds may not be used to resurface existing roads. It is unclear if new construction of roads
includes the widening of an existing road. Unless the funds received by a county have been pledged
to the payment of bonds, any surplus of such funds may be used by a county in the purchase of right-
of-way for future road construction.

It should be noted that current law does provide for the use of the surplus funds
for maintenance as well as acquisition and construction of roads.

AGO 79-104

May the surplus funds be used for the repair and maintenance of existing roads and bridges?
May such revenues be used for ‘overhead costs of the county identifiable as relating exclusively
to a specific county road and bridge project, including costs paid by the county out of the
county transportation fund for such things as supplies and equipment, administrative
personnel, buildings to house county employees, and utilities payable by the county? May the
county use such funds for those ‘overhead’ costs of the county not identifiable as relating
exclusively to a specific county road and bridge project but rather incurred generally for one
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or more other county projects? The use of the surplus funds may not lawfully be used for the
maintenance and repair of existing roads and bridges. Although all funds received by a county for
transportation are deposited in the transportation trust fund, only the expenditure of the surplus funds
is controlled by s. 9(c)(5), Art. XII, State Const., and s. 206.47(7), F.S. To the extent those funds
deposited into the transportation trust fund, other than the constitutional gas tax revenues, are
authorized by statute to be used for those described ‘overhead’ costs, such use by a county would
be proper.

1t should be noted that current law does provide for the use of the surplus funds
Jor maintenance as well as acquisition and construction of roads.

AGO 80-22

May the surplus funds be used by the Board of County Commissioners for the construction
of roads within the city limits of an incorporated municipality located wholly within the
county? According to this opinion dated March 17, 1980, the county commission may use the
surplus funds for the acquisition and construction of roads within the county road system, which is
limited within the city limits of incorporated municipalities in that county to include only extensions
of county collector roads into and through such municipalities.

AGO 82-55

Does the 1980 constitutional amendment of s. 9(c)(5), Art. XII, State Const., change the
permitted uses of surplus funds such that they may be used for road maintenance? Until
legislatively or judicially determined otherwise, the 1980 amendment changes the permitted uses of
the surplus funds such that these funds may be used for maintenance of roads with the county road
system, according to this opinion dated July 26, 1982. :

AGO 83-22

Does the 1980 constitutional amendment of s. 9(c)(5), Art. XII, State Const., remove the 5
percent or $50,000 cap on in-house road construction and reconstruction established by s.
336.41(3)(b), F.S.? The 1980 amendment did not affect the limitations on in-house road and bridge
construction and reconstruction by a county paid from the 80 percent portion of the surplus funds,
according to this opinion dated April 4, 1983. The 5 percent or $50,000 cap on in-house road and
bridge construction and reconstruction contained in s. 336.41(3)(b), F.S., remains in full force and
effect. '

It should be noted that current law provides for a $250,000 cap rather than the
$50,000 cap that existed at the date of this opinion.
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AGO 83-26

May the Board of County Commissioners use the surplus of the constitutional gas tax to lease
or purchase road equipment for the maintenance of county roads and bridges? Until and
unless legislatively clarified or directed otherwise, the Board of County Commissioners may use the
surplus funds to lease or purchase road equipment necessary for or directly connected with and
necessarily incidental to carrying out its responsibilities for the construction and maintenance of
roads, except for any construction or maintenance projects which are required to be let to contract
as provided in ss. 336.41(3) and 336.44(1), F.S., according to this opinion dated April 28, 1983.

AGO 84-6

Is the county authorized to utilize the surplus funds to purchase and install traffic control
devices on existing roads within the county road system? Unless or until legislative clarification
or direction otherwise is forthcoming, the Board of County Commissioners is authorized to utilize
the surplus funds to purchase and install traffic control devices on existing roads within the county
road system, according to this opinion dated January 23, 1984.

It should be noted that current law does provide that the surplus funds shall be
used for the acquisition, construction, and maintenance of roads. The term
‘maintenance’ may include the installation of traffic signals.

AGO 85-33

Upon authorization by the Board of County Commissioners, may the Clerk of Circuit Court
pay to himself from the constitutional gas tax monies a service charge or administration fee
for his efforts in providing investment, accounting, and bookkeeping services for those funds
on behalf of the board? According to this opinion dated July 8, 1985, the Clerk of Circuit Court
is not authorized to exact a service charge or administration fee from the gas tax monies for his
efforts in providing investment, accounting, and bookkeeping services for those funds. However,
the Clerk may retain as income of the office of the Clerk of Circuit Court the earnings from
investments of surplus county funds except as directed by the Board of County Commissioners.

AGO 93-25

May a county use the proceeds from the 80 percent portion of the constitutional gas tax for
routine maintenance of county roads? According to this opinion dated March 25, 1993, the 1980
amendment of s. 9(c)(5), Art. XII, State Const., changed the permitted uses of the surplus funds to
allow those funds to be used by counties to maintain roads within the county road system, as defined
in s. 334.03(7), F.S.
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Estimated Distributions for the 1999-00 Fiscal Year

Table 4 displays the estimated 1999-00 local government fiscal year distributions for each county,
as calculated by the Department of Revenue. The table also displays the area, population, and
collection components as well as the distribution factor for each county. The estimates are based on
a statewide estimate of total constitutional fuel tax collections. These estimates are net of the State
Board of Administration's administrative deductions. Inquiries regarding the Department of
Revenue's estimation of this tax should be addressed to the Office of Research and Analysis,
Department of Revenue at (850) 488-2900 or Suncom 278-2900.
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Fiscal Year

Table 1

Constitutional Fuel Tax
Summary of Distributions
State Fiscal Years 1984-85 to 1997-98

- Total
_ Distribution

1984-85 $ 38,535,588 | $ 51,405,732 | $ 3,119,077 | $ 19,366,253 | $ 112,426,650
1985-86 38,241,824 55,224,766 2,198,444 21,168,203 116,833,237
1986-87 45,837,418 50,925,572 1,975,194 22,215,553 120,953,737
1987-88 42,967,326 59,831,367 2,099,023 23,600,671 128,498,386
1988-89 36,083,376 68,169,786 2,504,950 23,558,341 130,316,453
1989-90 The information is not available.

1990-91 The information is not available.

1991-92 27,195,264 85,687,599 307,398 27,913,318 141,103,579
1992-93 25,782,720 89,093,663 50,709 28,668,387 143,595,479
1993-94 24,516,783 96,457,066 61,844 30,181,618 151,217,311
1994-95 24,390,556 99,691,313 45193 30,875,275 155,102,336
1995-96 25,526,794 99,125,938 56,049 31,107,134 155,815,914
1996-97 22,810,037 | 102,684,623 57,805 31,315,833 156,868,298
1997-98 18,076,803 | 114,164,279 55,725 33,004,546 165,301,353

Compiled by the Florida Legislative Committee on Intergovernmental Relations based on
information furnished by the State Board of Administration.
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County

. 80 Percent Portion

Table 2

Constitutional Fuel Tax
Summary of Distributions by County

State Fiscal Year 1997-98

20 Percent Portion

To County |
Alachua $ 772,535 1% 1,138,371 -19% 4777291 $ 2,388,635
Baker 137,402 357,717 - 123,780 618,900
Bay - 1,540,446 - 385,113 1,925,560
Bradford - 350,123 - 87,531 437,655
Brevard - 3,716,701 - 929,179 4,645,881
Broward 10,095,006 22 - 2,523,768 12,618,796
Calhoun - 412,720 - 103,180 515,900
Charlotte 234,445 1,182,179 - 354,158 1,770,782
Citrus - 1,006,476 - 251,620 1,258,096
Clay - 1,134,092 - 283,524 1,417,616
Collier 681,678 1,744,015 - 606,426 3,032,119
Columbia - 1,000,282 - 250,071 1,250,353
DeSoto - 513,068 - 128,267 641,335
Dixie - 502,981 - 125,746 628,727
Duval - 5,889,485 - 1,472,378 7,361,862
Escambia - 2,359,808 - 589,955 2,949,762
Flagler 545 882 - 136,471 682,353
Franklin - 500,484 - 125,122 625,606
Gadsden - 627,883 - 156,971 784,855
Gilchrist 66,588 193,214 - 64,951 324,753
Glades - 601,768 - 150,443 752,211
Gulf - 441 606 - 110,402 552,008
Hamilton - 460,667 - 115,167 575,834
Hardee - 518,412 - 129,604 648,016
Hendry - 934,091 - 233,524 1,167,615
Hernando - 1,084,455 - 271,115 1,355,570
Highlands - 1,159,062 289,767 1,448,828
Hillsborough 2,301,751 4,889,712 - 1,797,874 8,989,337
Holmes - 410,065 - 102,517 512,581
Indian River - 1,065,957 - 266,490 1,332,447
Jackson - 1,068,627 - 267,158 1,335,785
Jefferson 240,765 237,591 55,725 63,865 597,945
Lafayette 115,429 228,681 - 86,028 430,138
Lake - 1,841,668 - 460,419 2,302,088
Lee 749,858 2,471,524 - 805,349 4,026,731
Leon - 1,848,010 - 462,005 2,310,015
Levy - 901,946 - 225,487 1,127,433
Liberty - 524,350 - 131,088 655,438
Madison - 694,916 - 173,730 868,646
Manatee - 1,989,083 - 497 273 2,486,357
Marion - 2,810,368 - 702,595 3,512,963
Martin - 1,174,537 - 293,635 1,468,172
Miami-Dade - 13,876,067 - 3,469,032 17,345,099
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Table 2
Constitutional Fuel Tax
Summary of Distributions by County
State Fiscal Year 1997-98

= — 80 Percent Portion T 20 Percent Portion " Total
County ' W ~ ToSBA 1 ToCounty | ToSBA [ To County Distribution
Monroe - 1,744,803 - 436,203 2,181,006
Nassau 205,302 564,169 - 192,369 961,841
Okaloosa - 1,706,549 - 426,639 2,133,188
Okeechobee - 821,697 - 205,425 1,027,122
Orange - 6,567,926 - 1,641,989 8,209,914
Osceola - 1,953,120 - 488,282 2,441,402
Palm Beach 2,347,082 5,013,924 - 1,840,260 9,201,265
Pasco - 2,372,404 - 593,104 2,965,508
Pinellas - 5,559,334 - 1,389,840 6,949,174
Polk - 4,520,661 - 1,130,170 5,650,831
Putnam 128,960 808,375 - 234,335 1,171,669
Saint Johns - 1,259,584 - 314,897 1,574,481
Saint Lucie - 1,578,736 - 394,686 1,973,422
Santa Rosa - 1,325,823 - 331,457 1,657,280
Sarasota - 2,248,903 - 562,228 2,811,131
Seminole - 2,205,658 - 551,417 2,757,075
Sumter - 958,196 - 239,550 1,197,746
Suwannee - 666,429 - 166,608 833,036
Taylor - 780,590 - 195,148 975,738
Union - 219,593 - 54,899 274,492
Volusia - 3,410,848 - 852,716 4,263,563
Wakulla - 473,404 - 118,351 591,755
Walton - 969,577 - 242,395 1,211,972
Washington - 484,866 - 121,073 605,939
TOTAL $ 18,076,803 [ $ 114,164279¢ $ 55,725 | $ 33,004,546 | $ 165,301,353
Source: State Board of Administration
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TABLE 4

CONSTITUTIONAL FUEL TAX
ESTIMATED DISTRIBUTIONS FOR COUNTIES
LOCAL GOVERNMENT FISCAL YEAR 1999-00

COLLECTION POPULATION AREA| DISTRIBUTION ESTIMATED
COUNTY COMPONENT COMPONENT| COMPONENT FACTOR| DISTRIBUTION
ALACHUA 0.69077% 0.35090% 0.40960% 1.45130%) $ 2,568,656
BAKER 0.09035% 0.03570% 0.24530% 0.37130% 657,164
BAY 0.56042% 0.24540% 0.36710% 1.17290% 2,075,916
BRADFORD 0.10499% 0.04350% 0.12260% 0.27110% 479,820
BREVARD 1.49437% 0.77100% 0.54030% 2.80570% 4,965,808
BROWARD 4.67227% 2.42610% 0.51240% 7.61080% 13,470,355
CALHOUN 0.04463% 0.02130% 0.24060% 0.30650% 542,474
CHARLOTTE 0.52166% 0.21440% 0.33840% 1.07450% 1,901,758
CITRUS 0.31972% 0.18070% 0.27480% 0.77520% 1,372,026
CLAY 0.39898% 0.20480% 0.26040% 0.86420% 1,529,548
COLLIER 0.68718% 0.29390% 0.86260% 1.84370% 3,263,165
COLUMBIA 0.33839% 0.08240% 0.33290% 0.75370% 1,333,974
DESOTO 0.07538% 0.04610% 0.26590% 0.38740% 685,659
DIXIE 0.04409% 0.02050% 0.30930% 0.37390% 661,766
DUVAL 2.72206% 1.30040% 0.35900% 4.38150% 7,754,817
ESCAMBIA 0.96537% 0.50780% 0.31990% 1.79310% 3,173,608
FLAGLER 0.14469% 0.05550% 0.21280% 0.41300% 730,869
FRANKLIN 0.04048% 0.01730% 0.32150% 0.37930% 671,323
GADSDEN 0.22489% 0.07950% 0.22460% 0.52900% 936,277
GILCHRIST 0.03459% 0.01870% 0.14920% 0.20250% 358,405
GLADES 0.02881% 0.01470% 0.41210% 0.45560% 806,366
GULF 0.03602% 0.02220% 0.27390% 0.33210% 587,784
HAMILTON 0.10702% 0.02110% 0.21750% 0.34560% 611,677
HARDEE 0.08223% 0.03770% 0.26760% 0.38750% 685,836
HENDRY 0.16376% 0.04980% 0.49600% 0.70960% 1,255,921
HERNANDO 0.40663% 0.19540% 0.20730% 0.80930% 1,432,380
HIGHLANDS 0.27930% 0.13220% 0.45980% 0.87130% 1,542,114
HILLSBOROUGH 3.31080% 1.61160% 0.52040% 5.44280% 9,633,212
HOLMES 0.06853% 0.03050% 0.20860% 0.30760% 544,421
INDIAN RIVER 0.41436% 0.17430% 0.22120% 0.80990% 1,433,442
JACKSON 0.32062% 0.08000% 0.39660% 0.79720% 1,410,964
JEFFERSON 0.08273% 0.02180% 0.25160% 0.35610% 630,261
LAFAYETTE 0.01692% 0.01080% 0.23090% 0.25860% 457,696
LAKE 0.63350% 0.29390% 0.48500% 1.41240% 2,499,807
LEE 1.36279% 0.64750% 0.42980% 2.44010% 4,318,733
LEON 0.70055% 0.37200% 0.29790% 1.37040% 2,425,471
LEVY 0.14888% 0.05010% 0.48590% 0.68490% 1,212,205
LIBERTY 0.03064% 0.01080% 0.34770% 0.38910% 688,668
MADISON 0.17395% 0.03200% 0.30000% 0.50600% 895,569
MANATEE 0.72543% 0.40910% 0.35570% 1.49020% 2,637,505
MARION 1.07536% 0.37650% 0.68440% 2.13830% 3,781,037
MARTIN 0.40461% 0.19500% 0.28450% 0.88410% 1,564,769
MIAMI-DADE 5.80967% 3.74320% 0.91700% 10.46990% 18,530,676
MONRGCE 0.34984% 0.15080% 0.82010% 1.32080% 2,337,684
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TABLE 4

CONSTITUTIONAL FUEL TAX
ESTIMATED DISTRIBUTIONS FOR COUNTIES
LOCAL GOVERNMENT FISCAL YEAR 1999-00

COLLECTION]  POPULATION AREA[  DISTRIBUTION ESTIMATED

COUNTY COMPONENT|  COMPONENT| COMPONENT FACTOR| DISTRIBUTION
NASSAU 0.21456% 0.08490% 0.27480% 0.57430% 1,016,454
OKALOOSA 0.60567% 0.27780% 0.41760% 1.30110% 2,302,817
OKEECHOBEE 0.19847% 0.05730% 0.37080% 0.62660% 1,109,019
ORANGE 3.30971% 1.30910% 0.41850% 5.03730% 8,915,517
OSCEOLA 0.64211% 0.20820% 0.62880% 1.47910% 2,617,859
PALM BEACH 2.95718% 1.66850% 0.93300% 5.55870% 9,838,343
PASCO 0.93470% 0.54320% 0.32410% 1.80200% 3,189,360
PINELLAS 2.36191% 1.64570% 0.18120% 4.18880% 7,413,757
POLK 1.77417% 0.78330% 0.83950% 3.39700% 6,012,350
PUTNAM 0.23218% 0.12570% 0.34560% 0.70350% 1,245,125
SAINT JOHNS 0.50057% 0.16200% 0.29250% 0.95510% 1,690,431
SAINT LUCIE 0.65677% 0.29020% 0.25450% 1.20150% 2,126,535
SANTA ROSA 0.36564% 0.15770% 0.48500% 1.00830% 1,784,590
SARASOTA 0.92372% 0.53680% 0.24910% 1.70960% 3,025,821
SEMINOLE 0.96113% 0.55560% 0.14620% 1.66290% 2,943,167
SUMTER 0.40104% 0.06100% 0.24110% 0.70310% 1,244,417
SUWANNEE 0.17050% 0.05180% 0.28870% 0.51100% 904,419
TAYLOR 0.10907% 0.03310% 0.44040% 0.58260% 1,031,144
UNION 0.04148% 0.01980% 0.10450% 0.16580% 293,449
VOLUSIA 1.34379% 0.71640% 0.52300% 2.58320% 4,572,006
WAKULLA 0.07832% 0.02750% 0.26040% 0.36620% 648,137
WALTON 0.23275% 0.05370% 0.47960% 0.76600% 1,355,743
WASHINGTON 0.07630% 0.03180% 0.26040% 0.36850% 652,208
[TOTALS [ 50.00000%] 2500000%]  25.00000%]  100.00000%] $ 176,990,000 |

Source: Department of Revenue (6/99)
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Florida Legislative Committee on Intergovernmental Relations

CONSTITUTIONAL SCHOOL REVENUE SOURCES
GROSS RECEIPTS TAX ON UTILITIES & MOTOR VEHICLE LICENSE TAX
Article XII, Sections 9(a) & (d), Florida Constitution
Chapters 203 & 320, Florida Statutes

Brief Overview

The state constitution authorizes two sources of revenue for the benefit of school districts. The first
is a tax of 2.5 percent is imposed on the gross receipts of sellers of electricity, natural or
manufactured gas, and telecommunication services in the state." The proceeds of the tax are placed
in the Public Education Capital Outlay and Debt Service Trust Fund and used for capital outlay
projects of the state system of public education which includes universities, community colleges,
vocational technical schools, and public schools.

The order of priority and purposes for which the monies in the trust fund shall be used in each fiscal
year are: 1) the servicing of any bonds due in the current fiscal year; 2) the deposit into any reserve
funds established for the issuance of bonds; and 3) the direct payment of any part of the cost of any
capital project for the state system of education, as authorized by the Legislature.

The second source of revenue is a portion of the revenues derived from the licensing of motor
vehicles and mobile homes.> The state constitution provides that the first proceeds of revenues
derived from such licensing are placed in the District Capital Outlay and Debt Service Trust Fund
and used for capital outlay projects of school districts and community colleges. The revenue is
distributed annually among school districts and community colleges districts based on the
constitutional formula.

The order of priority and purposes for which the distributed monies shall be used in each fiscal year
are: 1) the compliance with bond obligations based on motor vehicle tax anticipation certificates
issued prior to enactment of the 1968 Florida Constitution; 2) the debt service on bonds or motor
vehicle license revenue anticipation certificates; 3) the debt service on bonds where the proceeds of
such bonds were used for capital outlay needs; 4) the payment of the state board of education’s
expenses in administering the distribution and use of the motor vehicle license tax by school
districts; 5) the construction and maintenance of capital outlay projects; and those school purposes
as determined by the school district or the Legislature, after all major capital outlay needs of the
school district have been met.

' Authorized in Article XII, section 9(a), Florida Constitution, with implementing language in Chapter 203,
Florida Statutes.

2 Authorized in Article XII, section 9(d), Florida Constitution, with implementing language in Chapter 320,
Florida Statutes.
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Distribution of Proceeds

Table 1 presents the actual statewide gross receipts tax distributions to school districts for the 1976-
77 through 1997-98 state fiscal years. Table 2 presents the actual statewide motor vehicle license
tax distributions for the 1976-77 through 1997-98 state fiscal years.

Estimated Collections or Distributions for the 1999-00 Fiscal Year

According to the legislative publication entitled 1999 Florida Tax Handbook, estimated collections
of the gross receipts tax are expected to total approximately $643 million. Estimated distributions
to public schools and community colleges resulting from the licensing of motor vehicles are expected
to total approximately $106 million.
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Table 1

Gross Receipts Tax on Utilities
Summary of Statewide Distributions to School Districts
State Fiscal Years 1976-77 to 1997-98

Fiscal Year Distribution
1976-77 $ 60,766,864
1977-78 77,101,963
1978-79 no data
1979-80 91,594,925
1980-81 137,372,888
1981-82 132,591,242
1982-83 136,652,681
1983-84 149,576,840
1984-85 165,157,832
1985-86 202,270,693
1986-87 204,333,458
1987-88 217,846,384
1988-89 227,644 278
1989-90 290,016,865
1990-91 no data
1991-92 391,479,458
1992-93 447 827,205
1993-94 459,376,129
1994-95 506,840,688
1995-96 543,132,756
1996-97 572,113,871
1997-98 593,389,510

Source: For fiscal years 1976-77 to 1997-98, this information
was published in the annual issues of the Florida Tax
Handbook. Distribution amounts for the 1978-79 and 1990-91
fiscal years are not available from this source.
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Table 2

Motor Vehicle License Tax
Summary of Statewide Distributions to School Districts
State Fiscal Years 1976-77 to 1997-98

Distribution
1976-77 3 63,840,974
1977-78 64,502,466
1978-79 no data
1979-80 64,662,442
1980-81 65,457,002
1981-82 65,996,698
1982-83 66,000,000
1983-84 66,200,000
1984-85 66,400,000
1985-86 66,868,658
1986-87 68,618,890
1987-88 70,272,966
1988-89 73,303,924
1989-90 77,617,582
1990-91 no data
1991-92 84,428,690
1992-93 87,268,406
1993-94 89,098,690
1994-95 92,350,586
1995-96 95,100,194
1996-97 97,505,410
1997-98 101,787,726

Source: For fiscal years 1976-77 to 1997-98, this information
was published in the annual issues of the Florida Tax
Handbook. Distribution amounts for the 1978-79 and 1990-91

fiscal years are not available from this source.
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PART TWO
REVENUE SOURCES BASED ON HOME RULE AUTHORITY

Unlike many other states, Florida’s counties and municipalities govern themselves with broad home
rule powers that are authorized by the state constitution and, in some cases, implemented by the
Legislature. In its most basic form, the power of home rule or local self-government refers to the
power to solve local problems locally. Of significance to these local solutions is local government’s
ability to create home rule funding sources outside of the state legislative process. Local
governments levy a variety of fees under their home rule authority. The concept of home rule and
the local government revenues derived from this authority are discussed here.

The state constitution defines the relationship between the power of local governments vis-a-vis the
state. Charter counties are granted the broadest authority of local self-government:

Counties operating under county charters shall have all powers of local self-
government not inconsistent with general law, or with special law approved by vote
of the electors. The governing body of a county operating under a charter may enact
county ordinances not inconsistent with general law. The charter shall provide which
shall prevail in the event of conflict between county and municipal ordinances.'

Since no legislative authorization is needed, a county’s power of self-government, as embodied in
its charter, represents a direct constitutional grant of authority. In contrast, non-charter counties are
granted only such power of local self-government as is provided by general or special law.
Municipalities, in a similar fashion to non-charter counties, may exercise any power for municipal
purposes, except as otherwise provided by law.

One major distinction between a charter county and a non-charter county is the constitutional vesting
of municipal powers in charter counties.” This vesting of municipal powers provides a charter
county with the authority to levy any form of tax within the unincorporated areas that municipalities
are provided in general law. An exception would arise if the general law authorization expressly
prohibited the levy of the tax by charter counties. The identification of a charter county’s municipal
taxing power is judicial in nature, not statutory.’

' Article VIII, section 1(g), Florida Constitution.
2 Article VII, section 9(b), Florida Constitution, and Article VIII, section 1(g), Florida Constitution.

> Volusia County v. Dickinson, 269 So.2d 9 (Fla. 1972); see also, McLeod v. Orange County, 645 So0.2d 411 (Fla.
1994),
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The County Home Rule Powers Act of 1971 and the Municipal Home Rule Powers Act of 1973
legislatively granted all counties and municipalities home rule powers by statute beyond what is
granted in the Florida Constitution.* For counties, s. 125.01, F.S., grants to the governing boards of
all counties the power to carry on county government to the extent not inconsistent with general or
special law. The legislative intent to grant municipalities broad home rule authority, except when
expressly prohibited by law, is expressed by the following:

The provisions of this section shall be so construed as to secure for municipalities the
broad exercise of home rule powers granted by the constitution. It is the further
intent of the Legislature to extend to municipalities the exercise of powers for
municipal governmental, corporate, or proprietary purposes not expressly prohibited
by the constitution, general or special law, or county charter and to remove any
limitations, judicially imposed or otherwise, on the exercise of home rule powers
other than those so expressly prohibited.’

Because of the constitutional preemption of taxing authority to the state, local governments do not
possess fiscal home rule to levy any tax they so choose. This concept has been defined in a number
of different ways. For example, a 1991 report of the Senate Finance, Taxation & Claims Committee
defined it as follows:

Fiscal home rule refers to the transfer of certain state taxing or fee levying powers to
local entities in matters of local concerns. Interpreted in its broadest form, self-
executing or mandatory constitutional fiscal home rule would authorize local
governments to determine their revenue sources, set tax rates, borrow funds, and
engage in other related actions without the need for legislative action.®

In summary, the exercise of home rule powers by a county or municipality is constrained by whether
an inconsistent provision or outright prohibition exists in the constitution, general law, or special law
regarding the power at issue. Counties and municipalities cannot levy a tax without express statutory
authorization because the constitution specifically prevents them from doing so. However, local
governments may levy special assessments, impact fees, service fees, and franchise fees absent any
general law prohibition.

* Chapter 71-14, Laws of Florida, and Chapter 73-129, Laws of Florida.
5 Section 166.021(4), Florida Statutes.

& Fiscal Home Rule in Florida: An Examination of Constitutional and Statutory Revenue-Sharing Authority, Senate
Finance, Taxation & Claims Committee Staff, October 1991, p.13.
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SPECIAL ASSESSMENTS
Home Rule Authority; also Chapters 125, 170, and Section 403.0893, Florida Statutes

Brief OQverview

Special assessments are a form of revenue levied by counties, municipalities, and special districts
to fund local improvements and essential services.' A special assessment has been defined as a levy
"imposed on property owners within a limited area to help pay the cost of a local improvement which
especially benefits property within that area."* It has also been defined as a levy "imposed on
properties specially benefited by an improvement to defray some or all of the cost of the
improvement."”

Currently, a clear definition of special assessments or one of general application does not appear in
Florida statutory law. An understanding of special assessments must be based on general
descriptions of local sources of financing and revenues, the laws or legal powers that authorize their
levy in this state, and the interpretations that have been articulated in Florida case law. Like fees,
special assessments have their own legal requirements to be valid; however, the requirements for
special assessments are more stringent than for fees.

The courts have defined the differences between a special assessment and a tax. Taxes are levied
for the general benefit of residents and property rather than for a specific benefit to property. As
established by Florida case law, two requirements exist for the imposition of a valid special
assessment. First, the property assessed must derive a special benefit from the improvement or
service provided. Second, the assessment must be fairly and reasonable apportioned among the
properties that receives the special benefit. If a local government’s special assessment ordinance
withstands these two legal requirements, the assessment is not considered a tax.

! This discussion of special assessments has been adapted from a Florida Advisory Council on Intergovernmental
Relations (ACIR) Report-in-Brief, Special Assessments: Current Status In Law and Application (1992), and an article
written by Henry Kenza van Assenderp and Andrew Ignatus Solis, “Dispelling the Myths: Florida's Non-Ad Valorem
Special Assessments Law,” Florida State University Law Review (Volume 20, November 4, 1993). In addition, this
discussion of special assessments has been adapted, in part, from informational materials entitled The 1999 Local
Government Finance and Tax Seminar, prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

2 Martinez, John. 1989. "Special Assessments,” in C. Dallas Sands and Michael Libonati, eds., Local Government
Law, Volume 4, Chapter 24, Callaghan and Company: Wilmette, Illinois, p. 24-2.

3 id, at24-4.

4 A definition of non-ad valorem assessments appears in s. 197.3632(1)(d), F.S., as "only those assessments which
are not based upon millage and which can become a lien against a homestead as permitted in s. 4, Art. X of the State
Constitution." Section 718.103(21), Florida Statutes, in the "Condominium Act,” defines a special assessment as "any
assessment levied against unit owners other than the assessment required by a budget adopted annually.”
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According to one source, special assessments are distinguished from taxes as follows:

A "special assessment" is like a tax in that it is an enforced contribution from the
property ownet, it may possess other points of similarity to a tax, but it is inherently
different and governed by entirely different principles. It is imposed upon the theory
that the portion of the community which is required to bear it receives some special
or peculiar benefit in the enhancement of value of the property against which it is
imposed as a result of the improvement made with the proceeds of the special
assessment. It is limited to the property benefitted, is not governed by uniformity,
and may be determined legislatively or judicially...”

As established in Florida case law, the special benefit required for a valid special assessment consists
of more than an increase in market value of the property. Such benefit includes both potential
increases in property value and the added use and enjoyment of the property. Although the benefit
derived from the assessment need not be direct and immediate, the benefit must be special and
peculiar to the property rather than a general benefit to the entire community. In addition, special
assessments for services can meet the special benefits test regardless of the size of the geographic
area in which the assessment is imposed.

An improvement or service which specially benefits the assessed properties must also be fairly and
reasonably apportioned among the benefited properties. The courts have held assessments to be
invalid where the apportionment on the basis of property value did not bear any reasonable
relationship to the services provided. In determining the reasonableness of the apportionment, the
courts generally give deference to the legislative determination of a local government.

Another important distinction in relevant descriptions of local government revenues is between
special assessments and user or service charges. While special assessments and service charges are
similar in many respects, a key difference is that a special assessment is an enforceable levy while
a service charge or fee is voluntary.

A special assessment may provide funding for capital expenditures or the operational costs of
providing services as long as the property which is subject to the assessment derives a special benefit
from the improvement or service. The courts have upheld a number of assessed services and
improvements as providing the requisite special benefit. Such services and improvements include:
garbage disposal, sewer improvements, fire protection, fire and rescue services, street improvements,
parking facilities, downtown redevelopment, stormwater management services, and water and sewer
line extensions.

3 Klemm v. Davenport, supra note 141, at 129 So. 907. See generally, 29A Fla. Jur. Special Assessments (1967).
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1999 General Law Amendments

Chapter 99-378, Laws of Florida, (CS/CS/HB 17)

includes a number of changes regarding special assessments. Section 1 creates the Growth
Policy Act to promote urban infill and redevelopment. A local government seeking to
designate a geographic area within its jurisdiction as an urban infill and redevelopment area
shall prepare a plan that describes the infill and redevelopment objectives for the area. A
local government with an infill and redevelopment plan adopted by ordinance may exercise
the powers granted under s. 163.514, F.S., for community redevelopment neighborhood
improvement districts, including the authority to levy special assessments. Section 14
amends s. 170.201, F.S., to authorize any municipality to exempt property owned or
occupied by certain religious or educational institutions or housing facilities from special
assessments for any service rather than just for emergency medical services. Section 29
amends s. 170.09, F.S., to increase the period for payment of special assessments for capital
outlay projects from 20 to 30 years. Section 40 amends s. 190.021, F.S., to specify the status
of special assessments imposed by community development districts and that such
assessments constitute a lien against the property. Section 41 amends s. 190.022, F.S., to
specify that the procedures for levy and collection provided in Chapters 170 or 197, F.S.,
may be used by the district’s governing body to levy certain special assessments. These
changes are effective July 1, 1999.

Eligibility Requirements

The levy of special assessments stems primarily from county and municipal home rule authority
granted in the Florida Constitution.® In addition, statutes authorize explicitly the levy of special
assessments; for counties, Chapter 125, Florida Statutes, and for municipalities, Chapter 170,
Florida Statutes. Special districts must derive their authority to levy special assessments through
general law or special act.’

County governments are authorized by s. 125.01(1)(q), F.S., to establish municipal service taxing
or benefit units for any part or all of the unincorporated area of the county for the purpose of
providing a number of municipal-type services. Such services can be funded, in whole or in part,
from special assessments. The boundaries of the taxing or benefit unit may include all or part of the
boundaries of a municipality subject to the consent by ordinance of the governing body of the
affected municipality. Additionally, s. 125.01(1)(r), F.S., grants to counties the home rule power to
levy special assessments for county purposes. Also, s. 125.01(5), F.S., grants counties the power to

¢ Article VIII, sections 1 & 2, Florida Constitution.

7 Specific statutory authority for special districts to levy special assessments encompasses several types of districts,
including community development districts, mosquito control districts, neighborhood improvement districts, water
control districts, and water and sewer districts.
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create special districts to include both the incorporated and unincorporated areas, subject to the
approval of the governing bodies of the affected municipalities. Such districts are authorized to
provide municipal services and facilities from funds derived from service charges, special
assessments, or taxes within the district only.

Municipalities also have the authority, pursuant to Chapter 170, Florida Statutes, to make local
municipal improvements and provide for the payment of all or any part of the costs of such
improvements by levying and collecting special assessments on the abutting, adjoining, contiguous,
or other specially benefited property. Such decision by the governing body to make any authorized
public improvement and to defray all or part of the associated expenses of such improvement shall
be so declared by resolution.

Administrative Procedures

Two methods are generally enlisted for the collection of special assessments. The first is termed the
“uniform collection method” and uses the ad valorem tax bill. This method applies to non-ad
valorem assessments which are not based on millage and which can become a lien against a
homestead as permitted in s. 4, Art. X, of the State Constitution.

The uniform method is favored because the special assessments are collected in the same manner
as ad valorem taxes; however, to use this collection process, a local government must follow the
strict procedures provided in s. 197.3632, F.S. Additionally, the local government must initiate this
process almost a full year before it intends to use it to collect the assessments.

The second method of collecting special assessments is termed the “traditional foreclosure method”
and is similar to the procedure associated with mortgage liens. Upon the special assessment’s
imposition, a notice of lien is recorded in an amount equal to each property’s share of the total
special assessment program costs. In the event of non-payment, the amount due is accelerated, and
the assessment lien is foreclosed in the same manner as a mortgage.

Typically, the traditional foreclosure method is not as efficient as the uniform collection method for
two reasons. First, it requires an extraordinary exercise of political will to foreclose on any
residential property. Second, it is frequently resisted in the courts, resulting in protracted litigation
prior to payment. Additionally, the foreclosure process must be repeated for each year that a special
assessment, imposed for recurring annual services, is not paid.

On the other hand, the use of the traditional foreclosure method does not require adherence to the
strict statutory deadlines and requirements associated with the uniform collection method. The
requirements of the foreclosure method can be prescribed by local ordinance.
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Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority of any county or
municipality may pay out of its general funds or out of any special funds that may have been
provided for the particular purpose such portion of the cost of any improvement as the authority may
deem proper.

Authorized Uses

The proceeds collected by county governments, via the municipal service taxing or benefit units,
must be used for those facilities and services outlined in s. 125.01(1)(q), F.S. These may include fire
protection, law enforcement, beach erosion control, recreation service and facilities, water,
alternative water supplies, streets, sidewalks, street lighting, garbage and trash collection and
disposal, waste and sewage collection and disposal, drainage, transportation, indigent health care
services, mental health care services and other essential facilities and municipal services. The
proceeds collected by municipalities must be used for those improvements outlined in s. 170.01, F.S.

Summaries of Select Court Rulings

In Boca Raton v. State, the Florida Supreme Court recognized a municipality’s broad home rule
power to impose a special assessment except where expressly prohibited by law.® The court
reiterated the distinction between a special assessment and a tax. While there is no specific
requirement that taxes provide any specific benefit to the property in question, a special assessment
“must confer a special benefit upon the land burdened by the assessment.” In addition, the court
indicated that if “reasonable persons may differ as to whether the land assessed was benefited by the
local improvement...,” the findings of the local government must be sustained in order to determine
whether the benefits to the property are in proportion to the amount of the assessment.'°

Several appellate court cases have reviewed the invalidation of special assessments at the trial court
level. In Madison v. Foxx, the First District Court of Appeals invalidated several Madison County
ordinances which levied special assessments for a number of services provided by the county
including garbage collection and disposal, landfill closure, ambulance service, and fire protection. "
Some assessments were levied only on residents of the incorporated area of the county and others
were imposed on both municipal residents and unincorporated county residents.

¥ City of Boca Raton v. State, 595 So0.2d 25 (Fla. 1992) at 28.
® id., at 29 discussing City of Naples v. Moon, 269 S0.2d 355 (Fla. 1972).
0 id., at 30.

1 Madison v. Foxx, 636 So.2d 39 (Fla. 1st DCA 1994).
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The Court struck the ordinances for failing to comply with the requirements of section 125.01(q),
F.S., but declined to address the issue of whether the ordinances levied a tax for the general benefit
of the county rather than a special assessment. After remanding the case to the trial court, the
appeals court reviewed the trial court’s determination that Madison County must refund the revenues
generated by the assessment to taxpayers for the years 1991, 1992 and 1993 but not 1989 and 1990.
The appeals court affirmed the trial court’s refund determination but struck the trial court’s award
of prejudgment interest.

In Sarasota County v. Sarasota Church of Christ, Inc., the Florida Supreme Court held that a special
assessment levied against a church for stormwater treatment services was a special assessment as
opposed to a tax from which a church would be exempt.'> Both the trial court and the district court
had invalidated the special assessment on the basis that the stormwater services served the
community as a whole and therefore should be funded through a tax rather than a special assessment.

In reversing, the Florida Supreme Court held that the method of assessment employed by Sarasota
County which distinguished between developed and undeveloped real property was proper because:
1) developed property receives the special benefit of the tax as developed property causes
contaminated stormwater runoff, and 2) the method of apportionment used by the county is proper
because it requires developed properties who contribute to contaminated stormwater runoff to pay
for treatment. Accordingly, even though the special assessment was levied on developed property
throughout the county, including churches, the requisite showing of special benefit was satisfied.

This ruling upholds the authority of a local government to levy special assessments for stormwater
treatment services. Local governments are also authorized pursuant to s. 403.0893, F.S,, to levy
“stormwater utility fees.” These fees are assessed and collected in the same fashion as special
assessments. All property owners within a stormwater management system benefit area may be
assessed a per acreage fee. Any benefit area containing different land uses which receive different
levels of benefits shall be assessed different per acreage fees from subarea to subarea based upon a
reasonable relationship to benefits received. The fee assessed must be sufficient to fund the
planning, construction, operation, and maintenance of stormwater management systems called for
by a local stormwater management plan.

The case of Harris v. Wilson began when several indigent homestead property owners in Clay
County challenged the county’s special assessments imposed for solid waste disposal by asserting
that the assessment was an invalid tax with no general law authorization. The Florida Supreme
Court confirmed that solid waste disposal can be funded by special assessments and reiterated that
legislative determinations will be upheld unless they are arbitrary."* Of particular significance in this
opinion is the fact that the Court specifically confirmed its conclusions in Sarasota County v.

12 Sarasota County v. Sarasota Church of Christ, Inc., 667 So.2d 180 (Fla. 1995).

> Harris v. Wilson, 693 So.2d 945 (Fla. 1997).
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Sarasota Church of Christ.

At issue in another case was whether all property, except property still in its natural state, as opposed
only to properties containing impervious or hard surfaces received a special benefit from stormwater
improvements. In State v. Sarasota County, the Supreme Court of Florida held that the special
assessments imposed for stormwater capital improvements conferred a special benefit and were
fairly and reasonably apportioned among the benefited properties.'*

In 1993, Lake County imposed a fire rescue special assessment throughout the entire unincorporated
area and within two municipalities. The Water Oak Management Corporation challenged. For a
valid special benefit to exist, the Corporation argued that a special assessment must provide a unique
benefit to the assessed properties in such a manner that the benefit is different in type and degree
from other benefits provided by the assessment program to the community as a whole.

In Lake County v. Water Oak Management Corporation, the Florida Supreme Court rejected the
unique benefit test by opining that “the test is whether there is a logical relationship between the
services provided and the benefit to real property.”"> The Court said there was a logical relationship
between the fire protection services provided and the benefit to real property since the services do
provide for lower insurance premiums and enhance the value of the property.

Challengers to special assessment programs have argued that by validating special assessments for
particular types of services, the Supreme Court would open the “flood gates” and no control on the
limits to special assessments would be exercised. In response to this line of reasoning, the Court
clarified those services which can provide a special benefit and those which cannot. According to
the Court, fire protection services, like general law enforcement activities, the provision of courts,
and indigent health care, are functions required for an organized society. Unlike fire protection
services, these other services provide no direct, special benefit to real property.

Relevant Attorney General Opinions

A search of the Florida Attorney General’s on-line database of advisory legal opinions resulted in
over one hundred opinions addressing special assessments. Due to the number of opinions, a
summary is not provided here. Interested persons may view the opinions on-line by accessing the
website (http:/legall.firn.edu) and perform separate searches using the keywords special
assessments and chapter 170.

The following opinions specifically relevant to the “stormwater utility fee” are summarized below.
This section is intended only to provide a summary of the opinion. Local government officials

1 State v. Sarasota County, 693 S0.2d 546 (Fla. 1997).

'S Lake County v. Water Oak Management Corp., 695 So.2d 667 (Fla. 1997).
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seeking more clarification should review the opinion in its entirety. The reader should keep the date
of the opinion in mind when reviewing its relevance to current law or those interpretations that have
been articulated in Florida case law.

AGO 90-47

Are stormwater utility fees imposed by the City of Orlando pursuant to s. 403.0893, F.S.,
special assessment or service charges for purposes of s. 197.363, F.S.? Do such utility fees
qualify as non-ad valorem assessments as defined in s. 197.3632, F.S.? Is the real property of
the State of Florida immune or exempt from the imposition of such utility fees? May the non-
ad valorem levy, collection, and enforcement method provided for in Chapter 197, Florida
Statutes, be used when a county or municipality elects to create a stormwater utility under s.
403.0893(1), F.S., as opposed to stormwater management benefit areas under s. 403.0893(3),
F.S.? According to this opinion dated June 20, 1990, the stormwater utility fees imposed by the City
of Orlando appear to be special assessments rather than user charges, and as such, the fees would
appear to qualify as non-ad valorem assessments. As such utility fees appear to be special
assessments, the real property of the state is not subject to such fees absent a specific statute
imposing such liability upon the state. In light of the language of s. 403.0893(3), F.S., the use of the
non-ad valorem levy, collection, and enforcement method is authorized when a county or
municipality elects to create a stormwater utility pursuant to s. 403.0893(1), F.S.

AGO 91-27

May a municipality pursuant to s. 403.0892, F.S., impose a stormwater utility service user’s
fee on a district school board based upon estimated use? A municipality is authorized to charge
stormwater utility user fees pursuant to s. 403.0893(1), F.S., which, if not imposed as an impact or
service availability fee contemplated by s. 235.26(1), F.S. (1990 Supp.), may be imposed upon a
school district, according to this opinion dated April 25, 1991.

AGO 97-70

Can the charges imposed by the City of Gainesville’s Stormwater Management Utility
Program pursuant to s. 403.0893, F.S., be lawfully levied against property of the State of
Florida, Department of Transportation? According to this opinion dated October 2, 1997, the
charges imposed by the City represent a service charge imposed for stormwater utility services and
may lawfully be levied against property of the State of Florida, Department of Transportation.

Revenues Reported for the 1998 Calendar Year

Table 1 lists the non-ad valorem assessment revenues by county, based on information obtained
from the recapitulation of taxes as extended on the 1998 tax rolls. This information is submitted
annually by county property appraisers to the Property Tax Administration Program of the
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Department of Revenue.

Revenues Reported for the 1996-97 Fiscal Year

Table 2 lists the special assessment revenues reported by Florida’s counties and municipalities
during the 1996-97 local fiscal year. Counties and municipalities reported revenues totaling
approximately $264 million and $61 million, respectively.

The reader should note that this information is representative of those local governments that
submitted their annual financial reports to the Department of Banking and Finance by the established
statutory deadline. The 1996-97 fiscal year information represents the most current data available
from the Department.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.
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ALACHUA
Alachua
Archer
Gainesville
Hawthorne
High Springs
LaCrosse
Micanopy
Newberry
Waldo

BAKER
Glen Saint Mary
Macclenny

BAY
Callaway
Cedar Grove
Lynn Haven
Mexico Beach
Panama City

Panama City Beach

Parker
Springfield

BRADFORD
Brooker
Hampton
Lawtey
Starke

BREVARD
Cape Canaveral
Cocoa

Cocoa Beach
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Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds

Reported
Revenues

$ 3,216,886

3,218,118

388,436

149,506

732,100

7,991,849

Fiscal Year 1996-97

BREVARD (CONT)
Indialantic

Indian Harbour Beach
Malabar

Melbourne
Melbourne Beach
Melbourne Village
Palm Bay

Palm Shores
Rockledge

Satellite Beach
Titusville

West Melbourne

BROWARD
Coconut Creek
Cooper City

Coral Springs
Dania

Davie

Deerfield Beach
Fort Lauderdale
Hallandale
Hillsboro Beach
Hollywood
Lauderdale-by-the-Sea
Lauderdale Lakes
Lauderhill

Lazy Lake
Lighthouse Point
Margate

Miramar

North Lauderdale
Oakland Park
Parkiand
Pembroke Park
Pembroke Pines
Plantation
Pompano Beach
Sea Ranch Lakes
Sunrise

Reported
Revenues

2,637
139,091

1,801

8,137,138 i

21,840,000

3,005,900
1,181,079
1,119,581
31,066
1,101,293
641,077

169,778

194,681

16,122
2,893
11,850,777
207,132
244,637

2,963,058
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BROWARD (CONT)

Tamarac
Weston
Wilton Manors

CALHOUN
Altha
Blountstown

CHARLOTTE
Punta Gorda

CITRUS
Crystal River
Inverness

CLAY

Green Cove Springs
Keystone Heights
Orange Park
Penney Farms

COLLIER
Everglades
Marco Island
Naples

Reported County and Municipal Special Assessment Revenues

Governmental and Enterprise Funds

Reported
Revenues

.........

8,166,426
1,378,474

9,544,900

1,080,605

_________

1,080,605

---------

3,217,583

136,813

3,354,396

Fiscal Year 1996-97

COLUMBIA
Fort White
Lake City

DE SOTO
Arcadia

DIXIE
Cross City
Horseshoe Beach

DUVAL

Atlantic Beach
Baldwin
Jacksonville
Jacksonvilie Beach
Neptune Beach

ESCAMBIA
Century
Pensacola

FLAGLER
Beverly Beach
Bunnell
Flagler Beach
Marineland

Reported
Revenues

3,947,513

1,682,159

1,682,159

700,803

15,596

25,114
5,462,213
90,166

5,652,379

779,531

782,087
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FRANKLIN
Apalachicola
Carrabelle

GADSDEN
Chattahoochee
Greensboro
Gretna

Havana
Midway

Quincy

GILCHRIST

Bell

Fanning Springs
Trenton

GLADES
Moore Haven

GULF
Port Saint Joe
Wewahitchka

HAMILTON
Jasper
Jennings
White Springs
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Reported County and Municipal Special-Assessment Revenues

Governmental and Enterprise Funds

Reported
Revenues

136,187

684,427

684,427

Fiscal Year 1996-97

HARDEE
Bowling Green
Wauchula
Zolfo Springs

HENDRY
Clewiston
La Belle

HERNANDO
Brooksville
Weeki Wachee

HIGHLANDS
Avon Park
Lake Placid
Sebring

HILLSBOROUGH
Plant City

Tampa

Temple Terrace

HOLMES
Bonifay

Esto

Noma
Ponce-de Leon
Westville

Reported
Revenues

968,925
1,162,102

275,796
1,437,898
7,294,012

7,294,012

4,448,631

4,448,631
9,595,943
155,000

9,750,943



INDIAN RIVER
Felismere

Indian River Shores
Orchid

Sebastian

Vero Beach

JACKSON
Alford
Bascom
Campbeliton
Cottondale
Graceville
Grand Ridge
Greenwood
Jacob City
Malone
Marianna
Sneads

JEFFERSON
Monticello

LAFAYETTE
Mayo

LAKE

Astatula

Clermont

Eustis

Fruitland Park
Groveland
Howey-in-the-Hills
Lady Lake
Leesburg

Reported County and Municipal Special Assessment Revenues

Governmentai and Enterprise Funds

Reported
Revenues

6,891,161

843
68,474
3,936

6,964,414

364,607

3,941,105

Fiscal Year 1996-97

LAKE (CONT))
Mascotte
Minneola
Montverde
Mount Dora
Tavares
Umatilla

LEE

Cape Coral

Fort Myers

Fort Myers Beach
Sanibel

LEON
Tallahassee

LEVY
Bronson
Cedar Key
Chiefland
Inglis

Otter Creek
Williston
Yankeetown

LIBERTY
Bristol

Reported
Revenues

4,168,407

6,939,911
117,861
12,735,511

796,504

20,589,787

il

199,501
538,000

737,501

1,778,065
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MADISON
Greenville
Lee
Madison

MANATEE

Anna Maria
Bradenton
Bradenton Beach
Holmes Beach
Longboat Key
Palmetto

MARION
Belleview
Dunnellon
Mcintosh
Ocala
Reddick

MARTIN

Jupiter island
Ocean Breeze Park
Sewall's Point
Stuart

MIAMI-DADE
Aventura

Bal Harbour

Bay Harbor Islands
Biscayne Park
Coral Gables

El Portal

Florida City

Golden Reach

70

Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds

Reported
Revenues

378,282

30,245

433,131

17,247,478

17,260,031

3,056,109

3,056,109

17,302,048

106,940

22,152
154,399

249,686

Fiscal Year 1996-97

Reported
Revenues
MIAMI-DADE (CONT )
Hialeah 43,055
Hialeah Gardens 19,578
Homestead -
Indian Creek -
Key Biscayne -
Medley -
Miami -
Miami Beach 92,772
Miami Shores -
Miami Springs -
North Bay -
North Miami -
North Miami Beach 8,166
Opa-locka -
Pinecrest -
South Miami -
Surfside 136
Sweetwater -
Virginia Gardens -
West Miami -

17,998,932

MONROE 659,973
Islamorada -
Key Colony Beach -
Key West -
Layton -

659,973

NASSAU 2,020,572
Callahan -
Fernandina Beach 45,788
Hilliard -

2,066,360

OKALOOSA -
Cinco Bayou -
Crestview -
Destin 147,720

S



OKALOOSA (CONT)
Fort Walton Beach
Laurel Hill

Mary Esther

Niceville

Shalimar

Valparaiso

OKEECHOBEE
Okeechobee

ORANGE
Apopka

Bay Lake
Belle Isle
Eatonville
Edgewood
Lake Buena Vista
Maittand
Oakland
Ocoee
Orlando
Windermere
Winter Garden
Winter Park

OSCEOLA
Kissimmee
Saint Cloud

PALM BEACH
Atlantis

Belle Glade
Boca Raton
Boynton Beach

Table 2

Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds
Fiscal Year 1996-97

Reported Reported
Revenues Revenues

8,010,604
18,815

7,772

804,199
3,009,674

11,851,064

8,812,059
142,000

8,854,059

1,968,926

621,171

PALM BEACH (CONT)
Briny Breeze

Cloud Lake

Deiray Beach

Glen Ridge

Golf

Golfview
Greenacres
Gulfstream
Haverhill

Highland Beach
Hypoluxo

Juno Beach

Jupiter

Jupiter Inlet

Lake Clarke Shores
Lake Park

Lake Worth
Lantana

Manalapan
Mangonia Park
North Palm Beach
Ocean Ridge
Pahokee

Palm Beach

Palm Beach Gardens
Palm Beach Shores
Palm Springs
Riviera Beach
Royal Palm Beach
South Bay

South Palm Beach
Tequesta
Wellington

West Palm Beach

PASCO

Dade City

New Port Richey
Port Richey

1,126

363,720

3,950,928
39,807

7,075,415

15,242,476

73,320

71
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PASCO (CONT.)
Saint Leo

San Antonio
Zephyrhills

PINELLAS

Belleair

Belleair Beach
Belleair Bluffs
Belleair Shore
Clearwater

Dunedin

Gulfport

Indian Rocks Beach
Indian Shores
Kenneth City

Largo

Madeira Beach
North Redington Beach
Oldsmar

Pineilas Park
Redington Beach
Redington Shores
Safety Harbor

Saint Petersburg
Saint Petersburg Beach
Seminole

South Pasadena
Tarpon Springs
Treasure Island

POLK
Auburndale
Bartow
Davenport
Dundee
Eagle Lake
Fort Meade
Frostproof

72

Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds

Reported
Revenues

15,485,281

1,618,763
4,397

108,213

7,366

48,429
8,830:

17,810
5,001

-

44,138
469,684
14,621

2,347,277

15,113,861

Fiscal Year 1996-97

POLK (CONT))
Haines City
Highland Park
Hillcrest Heights
Lake Alfred
Lake Hamilton
Lakeland

Lake Wales
Mulberry

Polk City
Winter Haven

PUTNAM
Crescent City
interlachen
Palatka
Pomona Park
Welaka

SAINT JOHNS
Hastings

Saint Augustine

Saint Augustine Beach

SAINT LUCIE
Fort Pierce
Port Saint Lucie
Saint Lucie

SANTA ROSA
Gulf Breeze
Jay

Milton

Reported
Revenues

15,114,431

4,604,352

4,604,352

6,157,957

6,157,957
109,549

140,498
6,146,224

6,396,271

840,304

840,304

e ]



SARASOTA
North Port
Sarasota
Venice

SEMINOLE
Altamonte Springs
Casselberry

Lake Mary
Longwood

Oviedo

Sanford

Winter Springs

SUMTER
Bushnell
Center Hill
Coleman
Webster
Wildwood

SUWANNEE
Branford
Live Oak

TAYLOR
Perry

Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds

Reported
Revenues

51,684,924

91,444
9,353

51,785,721

1,108,151
26,495
84,443

254,937
345,900
179,864

1,999,790

439,212

476,263
1,453,574
1,453,574

614,188

614,188

Fiscal Year 1996-97

UNION

Lake Butler

Raiford

Worthington Springs

VOLUSIA

Daytona Beach
Daytona Beach Shores
DeBary

Del.and

Deltona

Edgewater

Holly Hill

Lake Helen

New Smyrna Beach
Oak Hill

Orange City
Ormond Beach
Pierson

Ponce Inlet

Port Orange

South Daytona

WAKULLA
Saint Marks
Sopchoppy

WALTON
DeFuniak Springs
Freeport

Paxton

Reported
Revenues

346,819

328,405

100,599

287,813

227,907

36,000

1,562,013

2,542,737

326,673

326,673

156,035

156,035
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Table 2

Reported County and Municipal Special Assessment Revenues
Governmental and Enterprise Funds
Fiscal Year 1996-97

Reported Reported
Revenues Revenues
WASHINGTON -
Caryville -
Chipley -
Ebro -
Vernon -
Wausau -
Grand Total $324,941,885
County Total $264,191,527
Municipal Total $ 60,750,358

Compiled by the Legislative Committee on Intergovernmental Relations (4/99) using fiscal data submitted
by counties and municipalities to the Department of Banking and Finance.
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IMPACT FEES'
Home Rule Authority

Brief Overview

Impact fees are charges imposed by local governments against new development. Such charges
represent a total or partial reimbursement for the cost of additional facilities or services necessary
as the result of the new development. Rather than imposing the cost of these additional facilities or
services upon the general public, the purpose of impact fees is to shift the capital expense burden of
growth from the general public to the developer and new residents.

Impact fees may be levied by a county or municipality pursuant to its home rule authority to fund
infrastructure needs that are the result of new development. Special districts must derive their
authority to levy special assessments through general law or special act. Impact fees have
successfully been levied to fund the expansion of water and sewer facilities, the construction of road
improvements, the construction of school facilities, and park expansion.

Impact fees are a unique product of local governments’ home rule powers, and the development of
such fees has occurred in Florida via home rule ordinance rather than by direct statutory
authorization or mandate. Therefore, the characteristics and limitations of impact fees are found in
Florida case law rather than statute. Impact fees are imposed by local governments in conjunction
with their power to regulate land use and their statutory responsibility to adopt and enforce
comprehensive planning.

In order to withstand legal challenge, an impact fee levied by a local government must meet what
is referred to as the “dual rational nexus test.” First, there must be a reasonable connection between
the anticipated need for additional capital facilities and the growth in population generated by the
new development. Second, the government must show a reasonable connection between the
expenditures of the funds collected and the benefits accruing to the new development from those
expenditures. In order to met the second prong of the test, the ordinance authorizing the fee “must
specifically earmark the funds collected for use in acquiring capital facilities to benefit the new
residents.””

The four characteristics of legally sufficient impact fees are listed as follows:

1) The fee is levied on new development or new expansion of existing development.

' This discussion of impact fees has been adapted, in part, from informational materials entitled The 1999 Local
Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

* Hollywood, Inc. v. Broward County, 431 S0.2d 606, 611-12 (Fla. 4th DCA), review denied, 440 So.2d 352
(Fla. 1983).
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2) The fee is a one time charge, although collection may be spread out over time.
3) The fee is earmarked for capital outlay only; operating costs are excluded.

4) The fee represents a proportional share of the cost of the facilities needed to serve
the new development.

In general, an impact fee is a direct payment from a developer or builder to the local government
rather than an individual payment from each household or resident. The capital outlay benefit to the
development may be for a facility that is not geographically located within the benefited
development, such as a sewage treatment plant on a proportionate share basis.

1999 General Law Amendments

Chapter 99-239, Laws of Florida, (CS/SB 172)

provides that a school impact fee or an increase in a school impact fee shall take effect as
scheduled where the ordinance was adopted prior to May 1, 1999. However, pursuant to
section 16 of the bill, a new impact fee or an increase to an existing school impact fee
adopted by a county ordinance subsequent to May 1, 1999, shall not take effect until July 1,
2000. This provision is effective July 1, 1999. (According to the Fiscal Impact Conference,
this provision has an indeterminate negative fiscal impact to local governments in fiscal years
1999-00 and 2000-01.)

Chapter 99-378, Laws of Florida, (CS/CS/HB 17)
amends s. 163.3180, F.S., in section 4 of the bill, to authorize the establishment of
multimodal transportation districts under a local government comprehensive plan in specified
areas the reduction of impact fees or local access fees for development within multimodal
transportation districts in certain circumstances. This provision is effective July 1, 1999.

Eligibility Requirements

The levy of impact fees stems primarily from county and municipal home rule authority granted in
the Florida Constitution.* Special districts must derive their authority to levy special assessments
through general law or special acts.

Administrative Procedures

To withstand legal challenge, the governing authority should adopt a properly-drafted, impact fee
ordinance. Such ordinance should specifically earmark funds collected for use in acquiring capital

* For a discussion of the legal requirements for the imposition of impact fees, see St. Johns County v.
Northeast Florida Builders’ Association, 583 So.2d 635 (Fla. 1991).

4 Article V111, sections 1 & 2, Florida Constitution.
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facilities to benefit new residents.

Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority may pay out of
the specifically earmarked funds that portion necessary to fund the cost of the capital improvement.

Authorized Uses

Interpretations on the authorized use of impact fees have been articulated in Florida case law.
Generally, the courts have held that the collected monies are limited in use to meeting the costs of
capital expansion resulting from growth in population. Florida courts have upheld impact fees
imposed by local governments for a variety of capital projects such as water and sewer capital
expansion, countywide school facilities, county roads, and park expansion. Additionally, local
governments may not use the impact fee proceeds for operation and maintenance expenses.
Furthermore, local governments must expend the impact fees proceeds within a reasonable time of
their collection.

Summaries of Select Court Rulings

The concept behind impact fees is stated in the case of Contractors and Builders Association of

Pinellas County v. City of Dunedin, as follows:

“The cost of new facilities should be borne by new users to the extent new use
requires new facﬂltles but only to that extent.””

Demonstrating the reasonable connection between the impact fee levied and the benefits accruing
to the new development can be difficult for certain capital facilities such as schools. For example,
in the case of St. Johns County v. Northeast Florida Builders’ Association, the Florida Supreme
Court upheld the concept of imposing impact fees by St. Johns County for the financing of school
facilities.” However, the Court required that the fee be imposed countywide to ensure that the second
prong of the rational nexus test - a reasonable connection between the expenditures of funds and the
benefits accruing to the new development - was met. In order to implement the ordinance
countywide, St. Johns County had to negotiate interlocal agreements with all of the munlclpahtles
within the county.

The benefits accruing from impact fee expenditures need not be exclusively or overwhelmingly for
the fee payers only. In the case of Home Builders and Contractors Association of Palm Beach

° Contractors and Builders Association of Pinellas County v. City of Dunedin, 329 So.2d 314 (Fla. 1976).

8 St Johns County v. Northeast Florida Builders’ Association, 583 So.2d 635 (Fla. 1991).
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County v. Palm Beach County, the court noted that exclusivity is not the proper test for valid impact
fees because “it is difficult to envision any capital improvement for parks, sewers, drainage, roads,
or whatever, which would not in some measure benefit members of the community who do not
reside in or utilize the new development.”

Relevant Attorneyv General Opinions

The following opinions relevant to this fee are summarized below. This section is intended only to
provide a summary of the opinion. Local government officials seeking more clarification should
review the opinion in its entirety. The reader should keep the date of the opinion in mind when
reviewing its relevance to current law or those interpretations that have been articulated in Florida

case law.
AGO 84-11

Does the 1981 legislative amendment of s. 235.26(1), F.S., exempt district school boards from
liability for the payment of impact fees for municipal water and sewer facilities? According
to this opinion dated January 26, 1984, all educational facilities constructed by district school boards
are exempt from all state, county, district or municipal impact fees or service availability fees
pursuant to s. 235.26(1), F.S., as amended by Chapter 81-223, Laws of Florida.

Currently, s. 235.26(1), F.S., provides that all public educational and ancillary
plant construction must conform to the State Uniform Building Code for Public
Educational Facilities Construction and are exempt from all other state, county,
district, municipal, or local building codes, interpretations, building permits,
ordinances, road closures, and impact fees or service availability fees.

AGO 85-101

Can a municipality collect monies to ensure that a source of revenue is available for
maintenance and operation of bridges that are within the jurisdiction but are privately owned?
If yes or if the municipality accepts responsibility for the maintenance and operation of the
bridge, can the municipality impose and collect impact fees for such purposes? According to
this opinion dated December 16, 1985, the bridge operation and maintenance responsibilities are
those of the private owner, unless and until the municipality either acquires the bridge or accepts
responsibility for it. In addition, a municipality is not authorized to impose impact fees for
maintenance and operation of an existing bridge, since such fees have been approved only for capital
improvements, not maintenance or operation.

7 Home Builders and Contractors Assoc. of Palm Beach County, Inc. v. Palm Beach County, 446 So. 2d 140
(Fla. 4th DCA 1983).
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AGO 89-34

May the Golden Gate Fire Control and Rescue District use impact fees, authorized pursuant
to Chapter 88-512, Laws of Florida, to purchase new equipment or replace existing equipment
which will be used to serve new as well as existing buildings in the district? May the county
collect impact fees for the district, deduct administrative costs from the collected fees, and
retain any interest received from the retention of the fees? Must equipment purchased with
the impact fees have a minimum life expectancy? May the district use the impact fees to
lease/purchase equipment? The language of Chapter 88-512, Laws of Florida, does not authorize
the expenditure of fee proceeds to purchase or otherwise procure any portion of new facilities and
equipment which would be used for existing construction. Additionally, the statutory language does
not include any provision for such fees to be collected by the county on behalf of the district. The
expenditure of impact fees is limited to buildings and capital equipment which by definition have
a long-term life expectancy. Finally, the district could enter into a lease/purchase for new facilities
and capital equipment, subject to the restriction of keeping impact fee funds separate from other
district revenues. As statutory entities, special districts such as the Golden Gate Fire Control and
Rescue District possess no inherent power to act beyond those powers which their enabling
legislation expressly or by necessary implication bestows upon them, according to this opinion dated
June 1, 1989.

AGO 89-68

Is the imposition of impact fees a levy of taxes so that a referendum on the imposition of such
fees could not be conducted by mail ballot election pursuant to s. 101.6102, F.S., as amended
by section 1, Chapter 89-52, and section 27, Chapter 89-338, Laws of Florida? According to this
opinion dated October 6, 1989, the imposition of impact fees is not a levy of taxes. Therefore, a
referendum on the imposition of impact fees may be conducted by mail ballot election pursuant to
s. 101.6102, F.S., as amended.

The current language of s. 101.6102, F.S., no longer prohibits the use of mail
ballots for any referendum to approve the levy of taxes or the issuance of bonds.

AGO 90-16

May a municipality allow water and sewer customers to pay their impact fees in several
payments over time provided that proper interest is added, without violating s. 10, Art. VII,
State Const.? A municipality pursuant to its home rule powers may adopt a plan authorizing
customers to pay impact fees in installments, with interest added, without violating the constitutional
provisions, according to this opinion dated February 22, 1990.
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AGO 91-94

Is a municipality authorized to borrow monies from a special and segregated impact fee
“construction account” established pursuant to an ordinance adopted in conformance with the
case of Contractors and Builders of Pinellas County v. City of Dunedin, Florida, 329 So.2d 314
(Fla. 1976)? The implication of relevant court cases is that a valid impact fee ordinance must
include restrictions on the use of collected funds. The utilization of such funds for any other purpose
would jeopardize the validity of the fee itself and expose the ordinance under which it is imposed
to challenge. Therefore, a municipality may not borrow monies from a special and segregated impact
fee “construction account” which has been established by ordinance in conformance with the
requirements for such fees by Florida case law, according to this opinion dated December 12, 1991.

AGO 92-04

Is the Braden River Fire Control and Rescue District authorized to create a system of credits
for impact fees collected in advance? Additionally, is the Board of Fire Commissioners of such
district authorized to amend the special act of the Legislature which created the district by
written ordinance, resolution, agreement, or other document passed or executed by the Board?
The district has been given the specific authority to impose and collect impact fees prior to the
issuance of a building permit or issuance of construction plan approval; however, no legislative
direction has been provided regarding the method to be used to collected such fees. Therefore, the
district has been given the implied authority to collect impact fees in the manner it determines best
serves the district. Additionally, the Board possesses no authority to amend the district’s enabling
legislation by ordinance, resolution, agreement, or other document, according to this opinion dated
January 8, 1992.

AGO 94-39

May a county use interest that accrues on impact fee accounts to pay for affordable housing
waivers and deferrals of such impact fees? According to this opinion dated April 28, 1994, the
interest on an impact fee trust fund may be used to offset the cost of granting waivers and deferrals
from the impact fee for low income housing, since such expenditures would be for the same purpose
for which the impact fee was charged.

AGO 95-15

May a municipality charge interest on deferred payments for a municipal services impact fee?
A municipality may exercise its home rule powers to charge interest on deferred payments of a
municipal services impact fee, according to this opinion dated February 23, 1995.
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AGO 98-45

Must a school board pay its proportionate share of the infrastructure costs for water and
sewer facilities available for its use? Must the county provide water and sewer facilities when
a school board does not pay a proportionate share of the construction costs of those facilities?
According to this opinion dated July 14, 1998, s. 235.34, F.S., allows the school board to expend
funds for water and sewer infrastructure; however, it does not authorize the school board to require
the county to provide water or sewer facilities that must be built in order to accommodate the
educational facilities without the board paying its proportionate share of the infrastructure
construction costs. Additionally, the county has no authority to require the school board to use the
facilities and pay a proportionate share of the construction costs absent the board’s agreement.

Revenues Reported for the 1996-97 Fiscal Year

Table 1 lists the impact fee revenues, by category of fee, reported by Florida’s counties during the
1996-97 fiscal year. Counties reported revenues totaling approximately $199 million.
Municipalities reported revenues totaling approximately $58 million, as indicated in Table 2.

The reader should note that this information is representative of those local governments that
submitted their annual financial reports to the Department of Banking and Finance by the established
statutory deadline. The 1996-97 fiscal year information represents the most current data available
from the Department.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.
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FRANCHISE FEES '
Home Rule Authority

Brief Overview

Counties and municipalities may exercise their home rule authority to impose a fee upon a utility for
the grant of a franchise and the privilege of using local government’s rights-of-way to conduct the
utility business. Franchise fees are typically levied through a franchise agreement negotiated
between the local government and the utility provider. In addition, the agreement may provide for
an exclusive right to provide the residents of the local government with the particular service.

The imposition of franchise fees on cable television providers merits a separate discussion. Counties
and municipalities have the home rule authority to enter into a franchise agreement with a cable
television system operator to provide cable television services. In addition, a county or municipality
has the authority to provide cable television service directly by entering into the cable business.

Eligibility Requirements

The levy of franchise fees stems from county and municipal home rule authority granted in the
Florida Constitution.?

Administrative Procedures

A franchise represents a “special privilege conferred upon individuals or corporations by
governmental authority to do something that cannot be done of common right.” In its ruling, the
Florida Supreme Court also stated that franchises are not the absolute property of any one individual
or corporation. Their use may be granted or permitted by proper governmental authority, subject to
supervision and regulation, and upon the terms as may be lawfully imposed.

Counties and municipalities may adopt an ordinance providing for the award of franchise
agreements, negotiate franchise agreements with cable operators desiring to provide cable television
service, and charge a franchise fee for the granting of such a franchise. The reader should note that
federal (47 U.S.C. § 542) and state (s. 166.046, F.S.) laws address the awarding of cable television
franchise agreements.

! This discussion of franchise fees has been adapted, in part, from informational materials entitled The 1999 Local
Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

2 Article VIII, sections 1 & 2, Florida Constitution.

3 Leonardv. Baylen Street Wharf Co., 52 So. 718 (Fla. 1910).
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A franchise fee is typically levied through a franchise agreement negotiated between the local
government and the utility provider. If the utility provider refuses to enter into a franchise
agreement, it appears that the local government, under the precedent of the Santa Rosa County v.
Gulf Power Co. decision (discussed later), may legislatively grant a franchise by ordinance and
impose a franchise fee pursuant to such legislative grant. Regardless of whether the franchise is
specifically consented to by the utility or whether the franchise is legislatively granted, the resulting
relationship between the local government and utility is contractual in nature.

The courts have described franchise fees as rent payments for local government property, reasonable
charges for the cost of local government regulation, and compensation to a local government for
foregoing its opportunity to compete with the utility.* The franchise ordinance imposing the fees
should address how the fees are to be administered. Typically, the fees are based on a percentage
of the gross receipts from the utility sales within the franchise area. For gross receipts-based fees,
a rate in the 3 to 5.5 percent range is frequently adopted.

Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority of any county or
municipality may distribute the funds as the authority may deem proper.

Authorized Uses

Many local governments use a portion of the fee revenue to offset the cost of regulation with the
balance deposited into the government’s general fund. Use of the revenues for general fund purposes
would seem to be consistent with the concept that the franchise fee is consideration for renting a
local government’s rights-of-way and for the local government agreeing not to compete with the
utility. It would seem that Florida case law has not yet addressed the issue of whether fee revenue
collected from electric utilities must be restricted for any particular purpose.

Summaries of Select Court Rulings

For years, electric utility companies maintained that non-charter counties, unlike municipalities and
charter counties, lacked the home rule power to enter into franchise agreements and impose franchise
fees absent specific statutory authority. The companies argued that the powers of municipal and
charter county self-government were greater and therefore different than the powers of non-charter
counties. As a result, the utilities freely entered into franchise agreements with charter counties and
municipalities.

* See City of Plant City v. Mayo, 337 So. 2d 966 (Fla. 1976) and City of Pensacola v. Southern Bell Telephone Co,
37 So. 820 (Fia. 1905).
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This issue was eventually settled by the ruling in Santa Rosa County v. Gulf Power Co.’ In this case,
Escambia and Santa Rosa counties sought a declaratory judgment regarding the validity of several
franchise fee ordinances enacted by the counties. The telephone and electric utilities providing
service within the two counties challenged the ordinances on several grounds. In particular, the
utilities argued that these counties lacked the authority to levy franchise fees because Escambia and
Santa Rosa counties were non-charter counties. The court disagreed and held that non-charter
counties have the home rule authority to impose franchise fees.

Of particular significance, the First District Court of Appeals made the following findings:
1) A properly imposed franchise fee is not a tax requiring general law authorization.

2) A non-charter county has the authority to impose franchise fees even though this
power is not expressly enumerated in s. 125.01, F.S.

3) The Florida Service Commission is authorized pursuant to Chapter 366, Florida
Statutes, to regulate electric utility rates; however, this authority does not preempt
non-charter counties from requiring electric utilities to pay franchise fees for the use
of county rights-of-way.

The content or rate of a franchise fee levy may be constrained by statute. For example, s. 166.046,
F.S., sets forth minimum standards for counties and municipalities regarding the granting of cable
television franchises. Similarly, s. 364.0361, F.S., provides that a local government shall not treat
telecommunications companies in a discriminatory manner when exercising its authority to grant
franchises to such companies or otherwise establishing conditions or compensation for the use of
rights-of-way or other public property by a telecommunications company.

Relevant Attorney General Opinions

The following opinions relevant to this fee are summarized below. This section is intended only to
provide a summary of the opinion. Local government officials seeking more clarification should
review the opinion in its entirety. The reader should keep the date of the opinion in mind when
reviewing its relevance to current law or those interpretations that have been articulated in Florida
case law.

AGO 77-94

Is-the franchise charge or fee imposed upon the Florida Gas Company pursuant to its

* Santa Rosa County v. Gulf Power Co., 635 S0.2d 96 (Fla. 1st DCA 1994), review denied 645 So0.2d 452 (Fla.
1994).
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franchise agreement with the City of St. Petersburg, and a proportionate part of which is
separately stated on its bills rendered to the St. Petersburg Community College, a tax from
which the college is immune? A contractual franchise charge or fee imposed upon or exacted from
a public utility by a municipality in consideration for special privileges granted the utility by the
municipality and separately stated on bills rendered to the utility’s customers is not a tax, but
constitutes a part of the utility’s operating costs and rate base. The community college is not exempt
or immune from such charge or fee under existing constitutional and statutory law. According to
this opinion dated September 13, 1977, the college must pay its proportionate share of such fee or
operating costs as a part of the total charges for utility services rendered to and received by the
college, the same as any other public or private consumer of such services.

AGO 78-43

Can the City of St. Petersburg Beach unilaterally adopt an ordinance altering or modifying
an existing ordinance which constitutes a franchise contract between the municipality and a
public service company without violating the Florida Constitution or the United States
Constitution? According to this opinion dated March 9, 1978, a municipality may not unilaterally
adopt an ordinance which alters, modifies, or amends an existing franchise contract between the
municipality and a public service company, absent an express provision contained in such contract
reserving that power. An ordinance purporting to amend an existing ordinance constituting a
franchise contract between a municipality and a public service company is prohibited by s. 10, Art.
I, State Const., and s. 10, Art. I, U.S. Const., which prohibit the passage of any law impairing the
obligations of contracts.

Revenues Reported for the 1996-97 Fiscal Year

Table 1 lists the franchise fee revenues, by category of fee, reported by Florida’s counties during the
1996-97 fiscal year. Counties reported revenues totaling approximately $124 million.
Municipalities reported revenues totaling approximately $338 million, as indicated in Table 2.

The reader should note that this information is representative of those local governments that
submitted their annual financial reports to the Department of Banking and Finance by the established
statutory deadline. The 1996-97 fiscal year information represents the most current data available
from the Department.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.
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Florida Legislative Committee on Intergovernmental Relations

PRIVILEGE FEES’
Home Rule Authority

Brief Overview

A privilege fee is similar in nature to a franchise fee. Such a fee may be imposed by counties and
municipalities on those utilities which use the local government’s rights-of-way or other property
in operating their utility businesses. In contrast to franchise fees, privilege fees are not imposed
through a negotiated franchise agreement. Typically, a local government will impose the fee against
the utility as reasonable compensation for the privilege of using and occupying public rights-of-way
for the construction, location, or relocation of utility facilities; providing a fair rental return on the
privileged use of public property; and paying the cost of regulation of the public rights-of-way and
the protection of the public in the use and occupancy of such rights-of-way.

Eligibility Requirements

The levy of privilege fees stems from county and municipal home rule authority granted in the
Florida Constitution.?

Administrative Procedures

A privilege fee is levied unilaterally by the local government against the utility provider and is not
dependent upon consent, contract, franchise, or agreement. Such fees are not considered taxes if they
constitute fair rental value for the local government land that is occupied by the utility. The
imposition of a reasonable rental fee may be imposed by ordinance. Like franchise fees, privilege
fees may be imposed as a percentage of the utility’s gross revenues. As part of their legislative
functions, governing bodies determine what rate is reasonable. Typically, a fee in the range of 3 to
5.5 percent is imposed.

Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority of any county or
municipality may distribute the funds as the authority may deem proper.

Authorized Uses

It is assumed that local governments use the fee revenue to offset the cost of regulation of the public

' This discussion of privilege fees has been adapted, in part, from informational materials entitled The 1999 Local
Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

* Article VIII, sections 1 & 2, Florida Constitution.
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rights-of-way and the protection of the public in the use and occupancy of such rights-of-way.

Summaries of Select Court Rulings

The privilege fee is founded on principles and concepts articulated in Florida case law related to
franchise fees.> Additionally, the privilege fee concept is founded in decisions from the U.S.
Supreme Court.*

In the case of Jacksonville Port Authority v. Alamo Rent-a-Car, the court distinguished privilege fees
from unauthorized taxes.” In 1987, the Jacksonville Port Authority (JPA) began imposing a 6
percent privilege fee on non-tenant rental car companies which maintained rental car facilities off
JPA’s property but used the JPA’s roads, bridges, and other improvements to and from the airport.
Alamo challenged the fee as an authorized tax. The court concluded that the JPA was acting in a
proprietary capacity requiring those who benefit from its airports to pay their fair share of costs
incurred in providing the benefits.

In 1995, Baker County, a non-charter county adopted a privilege fee ordinance imposing a fee of 5
percent of gross revenues on those electric utilities operating within the county. The utilities
challenged the county’s authority to enact the ordinance and argued that the fee was an unauthorized
tax. In motions for summary judgment, the circuit court ruled in the county’s favor.® One of the
utility companies, Florida Power & Light appealed the order. However, the utility company later
dismissed the appeal after it agreed to enter into a franchise agreement containing a franchise fee.

Relevant Attorney General Opinions

No opinions specifically relevant to this fee have been issued.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.

3 City of Plant City v. Mayo, 337 So.2d 966 (Fla. 1976); City of Hialeah Gardens v. Dade County, 348 So0.2d 1174
(Fla. 1977); and Santa Rosa County v. Gulf Power Co., 635 S0.2d 96 (Fla. 1st DCA 1994), review denied 645 So.2d
452 (Fla. 1994).

4 St. Louis v. Western Union Telegraph Co., 148 U.S. 92 (1893).

S Jacksonville Port Authority v. Alamo Rent-a-Car, 600 So. 2d 1159 (Fla. 1st DCA 1992), review denied 613 So.
2d 1 (Fla. 1992).

¢ Order on Defendant Baker County’s Motion for Summary Judgment, Case No. 94-544-CA (Fla. 8th Jud. Cir. June
20, 1995).
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USER FEES AND SERVICE CHARGES !
Home Rule Authority

Brief Overview

Local governments possess the home rule authority to impose user and regulatory fees and service
charges to pay the cost of providing a service or facility or regulating an activity. Examples of such
fees or charges include building permit fees, rezoning fees, recreational facility charges, and charges
for comprehensive plan amendments. In contrast to taxes, user fees and service charges bear a direct
relationship between the service received and the compensation paid for the service.

Eligibility Requirements

The levy of user fees and service charges stems from county and municipal home rule authority
granted in the Florida Constitution.>

Administrative Procedures

User fees or service charges may be imposed by a process provided in the ordinance establishing the
governing body’s authority to impose such fees. Generally, local governments impose user fees or
service charges in one of three ways:

1) Fees can be imposed in exchange for a right, service, or privilege (e.g., rental fees,
admission fees, and recreation fees);

2) Fees can be imposed to fund the cost of a regulatory activity (e.g., building permit
fees, planning and zoning fees, and inspection fees); or

3) Fees can be imposed to fund the cost of a governmental service or facility for
which the property owner’s activity or land use creates the need for such service or
facility (e.g., solid waste tipping fees, stormwater fees).

When the local government can demonstrate a rational nexus between the regulatory activity or the
governmental service provided with the fee and the feepayers who create the need for the regulatory
activity or governmental service, then the fee should be valid. These fees cannot exceed the cost of
the regulatory activity or the cost burden created by the fee payer’s activity or land use; therefore,
the amount of such fee or charge should be established after studying the direct and indirect costs

! This discussion of user fees and service charges has been adapted, in part, from informational materials entitled The
1999 Local Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

2 Article VIII, sections 1 & 2, Florida Constitution.
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associated with providing the service or facility.

Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority of any county or
municipality may distribute the funds as the authority may deem proper.

Authorized Uses

Generally, the use of the fee revenue is restricted to those direct and indirect costs associated with
providing the service or facility.

Summaries of Select Court Rulings

In a 1994 ruling, the Florida Supreme Court articulated its definition of a user fee as follows:

User fees are charges based upon the proprietary right of the governing body
permitting the use of the instrumentality involved. Such fees share common traits
that distinguish them from taxes: they are charged in exchange for a particular
governmental service which benefits the party paying the fee in a manner not shared
by other members of society..., and they are paid by choice, in that the party paying
the fee has the option of not utilizing the governmental service and thereby avoiding
the charge.’

However, the ruling added puzzling dimensions to the case law framework for local government
fees. The court reasoned that a transportation utility fee imposed by the City of Port Orange failed
to meet the requirements for a valid fee and was held to be an invalid tax. Several post-opinion
motions were filed, asking the Supreme Court to clarify some of its confusing language. However,
the court denied the Joint Motion for Clarification.*

While the fee must bear a reasonable relationship to the service received, the local government
levying the fee may be able to use the proceeds for other purposes depending upon the type of fee.
For example, in St. Lucie County v. City of Fort Pierce, the city challenged the county’s use of
tipping fee monies charged to the city for the use of the county’s landfill to close a different landfill
than the one used by the city.® The District Court of Appeals held that the county could lawfully

3 City of Port Orange v State, 650 So0.2d 1 (Fla. 1994).

4 The Joint Motion for Clarification was filed by Sarasota County, the Florida League of Cities, the Florida
Association of County Attorneys, the Florida Bar, and the City of Orlando.

5 St Lucie County v. City of Fort Pierce, 676 So0.2d 35 (Fla. 4th DCA 1996).
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expend the tipping fees paid by the city for the closure of a different landfill as the fees were being
expended for a solid waste-related purpose.

Relevant Attorney General Opinions

The following opinions relevant to this fee are summarized below. This section is intended only to
provide a summary of the opinion. Local government officials seeking more clarification should
review the opinion in its entirety. The reader should keep the date of the opinion in mind when
reviewing its relevance to current law or those interpretations articulated in Florida case law.

AGO 77-116

May the City of Lake Worth contract for and utilize the services of the Lake Worth Utilities
Authority, an independent agency of the city, for the purposes of billing, collecting, and
accounting for waste removal fees imposed by ordinance for the collection of garbage and
trash by the city? A municipality may validly provide for the collection and disposal of solid waste
and other refuse as a municipal or public service and may impose by ordinance a user fee or charge
for such services, according to this opinion dated November 2, 1977. Subject to the restrictions of
the city’s 1975 charter regarding competitive bidding, the city may contract for and utilize the
services of the Lake Worth Utilities Authority, a separate and independent agency of the city, for the
purpose of billing, collecting, and accounting for waste removal fees imposed by the city on its
residents and businesses for the collection of garbage and trash by the city.

AGO 86-08

Is the City of Destin authorized to impose an annual fee on boat slips in Destin Harbor in order
to raise revenue for harbor restoration and maintenance? Is the city authorized to levy an
annual preservation fee against real property based on waterfront footage in order to raise
revenue for harbor restoration and maintenance? According to this opinion dated January 22,
1986, s. 166.201, F.S., authorizes fees or charges pursuant to ordinance for the use of municipal
facilities by taxpayers or members of the public but does not authorize charges or fees for
performance of a governmental duty owed to the public at large. The harbor’s restoration and
maintenance would appear to be a governmental duty owed to the public at large since the harbor
is a natural body of water rather than a public facility or system. Therefore, in the absence of any
other authorizing general law, an annual fee on boat slips is unauthorized. The contemplated annual
preservation fee would appear to be in the nature of a special assessment. Since the primary goal
of the contemplated annual preservation fee is preserving the integrity of the harbor rather than
providing comprehensive stormwater management, for which special assessments are specifically
authorized, then the use of such fee is unauthorized.
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AGO 91-55

May Escambia County impose a user fee on the sale of tickets for events at the civic center to
fund the Historic Preservation Board and The Arts Council of Northwest Florida? While the
validity of imposing fees or charges for the use of public facilities by members of the public has been
recognized, such fees or charges may not be imposed for the performance of a governmental duty
owed to the public at large. Furthermore, in the absence of a specific facility or program, the use of
or participation in which can be identified to individual members of the public, a user fee or charge
may not be imposed. Therefore, the county may not impose a user fee or charge on sales of tickets
at the civic center to fund historical preservation or cultural development when such purposes have
no relation to the use of the civic center facility, according to this opinion dated July 22, 1991.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.
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UTILITY FEES'
Home Rule Authority

Brief Overview

A local government operating a utility may charge for the services and products that it provides to
its customers. The basis for the fee must be reasonably related to the cost of the service or product.
However, the fee may include a profit which may be used for purposes other than the provision of
utility services or products.

Eligibility Requirements

The levy of utility fees stems from county and municipal home rule authority granted in the Florida
Constitution.’

Administrative Procedures

Utility fees are typically billed directly by the utility on a monthly or quarterly basis to the customer.
The customer’s failure to pay the fee generally results in the termination of service. Failure to pay
one type of utility fee may result in the termination of other utility services if a particular service is
so interlocked with another service that neither can be effective without the other.

Florida case law requires utility fees to be just and equitable. Additionally, a utility may charge
different rates to different classes of customers as long as the classification scheme is not arbitrary
or unreasonable. Generally, the courts give deference to the legislative determinations of local
government. Such fees may include the cost for operating the utility as well as costs for anticipated
future capital outlay. Typically, not all users must be charged in the same manner. For example,
commercial users may be charged a utility fee based on consumption while residential users may be
charged a flat rate.

Water and wastewater utilities are permitted to charge additional fees provided such fees are
reasonably related to the fee’s purpose. For example, the term “capacity fee” may be used to
describe a charge imposed to fund all or a portion of the impact the new connection creates for
capital facilities required to accommodate the projected utility service.

Some utility operators may take advantage of economies of scale and build excess capacity in
anticipation of future growth, and this excess capacity may be sold to developers desiring to reserve

' This discussion of utility fees has been adapted, in part, from informational materials entitled The 1999 Local
Government Finance and Tax Seminar prepared by the law firm of Nabors, Giblin & Nickerson, P.A.

2 Article VIII, sections 1 & 2, Florida Constitution.
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a portion of the utility’s capacity. This type of charge is referred to as a “reservation or commitment
fee.” These fees are designed to help the utility recover a portion of its operating costs from the time
capacity reserved until the customer begins to pay the utility bill.

Water and wastewater utilities may be authorized to impose several other one-time charges, namely
the customer connection charge, meter installation charge, and main extension charge. Connection
charges are payments made to the utility for the actual cost of installing a connection from the
utility’s water or wastewater lines. Meter installation fees are designed to cover the actual cost of
installing the water measuring device at the point of delivery. Main extension charges are made for
the purpose of covering all or part of the utility’s capital costs in extending its off-site water or
wastewater facilities to provide service to the property.

Distribution of Proceeds

Since the proceeds are collected and administered locally, the governing authority of any county or
municipality may distribute the funds as the authority may deem proper.

Authorized Uses

Generally, the use of the fee revenue is restricted to those direct and indirect costs associated with
providing the service or facility. Utility fees may include a profit which may be used for purposes
other than the actual provision of utility services or products.

Summaries of Select Court Rulings

Several cases have affirmed the concept that a utility fee must be reasonably related to the cost of
the service or product and may include a profit.’ Additionally, different rates may be charged to
different classes of customers as long as the classification scheme is not arbitrary or unreasonable.*
Also, the failure to pay one type of utility charge may result in the termination of other utility
services if the services are “so interlocked that neither can be effective without the other.”

3 City of New Smyrna Beach v. Fish, 384 So.2d 1272 (Fla. 1980); City of Pompano Beach v. Oltman, 389 So0.2d 283,
286 (Fla. 4th DCA 1980), review denied, 399 So.2d 1144 (Fla. 1981); Rosalind-Holding Co; v. Orlando Ultilities
Commission, 402 S0.2d 1209 (Fla. 5th DCA 1981), review denied, 412 S0.2d 469 (Fla. 1982).

* Statev. City of Miami Springs, 245 So.2d 80 (Fla. 1971).

5 Edris v. Sebring Utilities Commission, 237 So.2d 585 (Fla. 2nd DCA 1970), cert. denied, 240 So.2d 643 (Fla.
1970).
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Relevant Attorney General Opinions

No opinions specifically relevant to this fee have been issued.

Estimated Proceeds for the 1999-00 Fiscal Year

No revenue estimates for individual local governments are available.
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PART THREE
REVENUE SOURCES AUTHORIZED BY THE LEGISLATURE

With the exception of the ad valorem tax and several constitutionally-authorized, state-shared
revenue programs, local government taxing authority must be granted by statute. The principle
revenue sources authorized by the Legislature are discussed here. These revenue sources include
those taxes imposed by the state and shared with counties, municipalities, or school districts; other
statutorily-authorized, own-source revenues; and local option sales, fuel, and tourist taxes.

Generally, state-shared revenue programs authorize the state to allocate a portion of a state-collected
tax to specified local governments based on eligibility requirements. A formula is usually developed
for the allocation of funds between units of local government. A number of revenue sharing
programs require as a prerequisite that the county or municipality meet eligibility criteria set forth
in s. 218.23, F.S. These criteria require that the local government have levied ad valorem taxes to
produce the equivalent to a millage rate of 3 mills, or produce revenue equivalent to that which
would be produced by a 3-mill ad valorem tax from any combination of the following four sources:
receiving money from the county; collecting an occupational license tax or a utility tax; or levying
an ad valorem tax. While general law restricts the use of some of these shared revenues, proceeds
derived from other shared revenues may be used for the general revenue needs of local governments.
Included in this category are the following revenues:

Local Government Half-Cent Sales Tax Program
County Revenue Sharing Program

Municipal Revenue Sharing Program
Municipal Financial Assistance Trust Fund
County Fuel Tax

Pari-Mutuel Tax

Oil, Gas, and Sulfur Production Tax

Mobile Home License Tax

Insurance License Tax

Insurance Premium Tax

Alcoholic Beverage License Tax

Phosphate Rock Severance Tax

State Housing Initiatives Partnership Program
Emergency Management Assistance

Fuel Tax Refunds and Credits
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In contrast to state-shared revenue sources, a number of other statutorily-authorized revenue sources
are implemented and collected by the county or municipality. Typically, in order to levy the tax at
issue, the local government must enact an ordinance providing for the levy and collection of the tax.
None of the statutes authorizing these taxes require a referendum as the only method of enacting the
tax. While general law restricts the use of the funds generated by some of these taxes, revenues from
other taxes that fall into this category may be used for the general revenue needs of counties and
municipalities. Included in this category are the following revenues:

Public Service Tax

Local Occupational License Tax

'911' Fee

Intergovernmental Radio Communications Program

Gross Receipts Tax on Commercial Hazardous Waste Facilities
Vessel Registration Fee

Miami-Dade County Discretionary Surtax on Documents
Municipal Pari-Mutuel Tax

Green Utility Fee

Local option taxes must specifically be enacted through a majority vote of the governing body, a
supermajority vote of the governing body, or referendum approval. In addition, local option taxes,
as a category of statutorily-authorized revenue sources, have the most requirements for extraordinary
votes and/or referendum approvals. In addition, the expenditure of funds raised through local option
taxes is generally restricted to purposes enumerated by the Legislature. Included in this category are
the following revenues:

Local Option Sales Taxes

Local Option Food and Beverage Taxes
Local Option Fuel Taxes

Local Option Tourist Taxes
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LOCAL GOVERNMENT HALF-CENT SALES TAX PROGRAM
Section 212.20(6)(f) and Part VI of Chapter 218, Florida Statutes

Brief Overview

Created in 1982, the program generates the largest amount of revenue for local governments among
the state-shared revenue sources authorized by the Legislature. It distributes net sales tax revenue
to counties and municipalities that meet strict eligibility requirements. Allocation formulas serve
as the basis for this distribution to each county and its respective municipalities. The program’s
primary purpose is to provide relief from ad valorem and utility taxes in addition to providing
counties and municipalities with revenues for local programs.

The program consists of three distributions of sales tax revenues collected pursuant to Chapter 212,
Florida Statutes. The first (ordinary) distribution is possible due to the transfer of 9.653 percent of
net sales tax proceeds to the Local Government Half-Cent Sales Tax Clearing Trust Fund pursuant
to s. 212.20(6)(f), F.S. The second (emergency) and third (supplemental) distributions are possible
due to the transfer of 0.054 percent of net sales tax proceeds to the trust fund. The emergency and
supplemental distributions are available to select counties which satisfy certain eligibility
requirements relating to the existence of a county fiscal emergency or a county’s inmate population
being greater than seven percent of the total county population.

1999 General Law Amendments

Legislation passed during the 1999 regular legislative session did not affect provisions related to the
Local Government Half-Cent Sales Tax Program. A number of pieces of legislation became law
which, in the aggregate, will have negative fiscal impacts on county and municipal governments due
to revisions in the sales tax base and changes in sales tax administration. However, a summary of
each is not provided here.

Eligibility Requirements

Pursuant to s. 218.63, F.S., only those counties or municipalities which meet the eligibility
requirements for revenue sharing pursuant to s. 218.23, F.S., shall participate in the program.

However, a municipality incorporated subsequent to the effective date of Chapter 82-154, Laws of

Florida, (April 19, 1982) which does not meet the applicable criteria for incorporation pursuant to
s. 165.061, F.S., shall not participate in the program.

In either case, distributions to eligible units of local government in that county shall be made as
though the nonparticipating municipality had not incorporated. The monies, which otherwise would
be distributed to a unit of local government failing to satisfy the specified eligibility requirements,
shall be deposited in the State General Revenue Fund for the twelve months following a
determination of noncompliance by the Department of Revenue.
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As previously mentioned, a county must satisfy additional requirements in order to participate in the
emergency and supplemental distributions, and such qualification shall be determined annually at
the start of the fiscal year.

Participation in the emergency distribution is dependent on the existence of a defined fiscal
emergency. The Legislature has declared that a fiscal emergency exists in any county which meets
the criteria specified in #1 below, if applicable, and #2:

1. If the county has a population of 65,000 or above:

a. In any year from 1977 to 1981, inclusive, the value of net new construction and
additions placed on the tax roll for that year was less than 2 percent of the taxable
value for school purposes on the roll for that year, exclusive of such net value; or

b. The percentage increase in county taxable value from 1979 to 1980, 1980 to 1981,
or 1981 to 1982 was less than 3 percent.

2. The monies distributed to the county government pursuant to s. 218.62, F.S., for the prior fiscal i
year were less than the current per capita limitation, based on the county’s population.

Participation in the supplemental distribution is dependent on the county having an inmate
population greater than 7 percent of the total county population. Due to legislation passed in 1998,
a 