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Official Notification

Letter from the Florida Department of State

Letter from the Florida Department of State to the Financial Impact Estimating Conference
(FIEC) dated September 3, 2015, to initiate an analysis and financial impact statement per
Florida Statutes 100.371.

The 45-day window began on September 8" when the official transmittal letter was hand-
delivered to EDR. This means that all of the FIEC work has to be completed by October 23™.

The notice of workshops and conference for the FIEC is also enclosed.






CONSTITUTIONAL AMENDMENT PETITION FORM

Note:
« All information on this form, including your signature, becomes a public record upon receipt by the Supervisor of Elections.
» Under Florida law, it is a first degree misdemeanor, punishable as provided in s. 775.082 or s. 775.08, Florida Statutes, to knowingly
sign more than one petition for an issue. [Section 104.185, Florida Statutes]
o If all requested information on this form is not completed, the form will not be valid.

Your name

Please Print Name as it appears on your Voter Information Card

Your address

City Zip County

0 Please change my leaal residence address on my voter registration record to the above residence address (check box, if applicable).
Voter Registration Number or Date of Birth

| am a registered voter of Florida and hereby petition the Secretary of State to place the following proposed amendment to the Florida Constitution on the
ballot in the general election:

BALLOT TITLE: Use of Marijuana for Debilitating Medical Conditions

BALLOT SUMMARY : Allows medical use of marijuana for individuals with debilitating medical conditions as determined by
a licensed Florida physician. Allows caregivers to assist patients’ medical use of marijuana. The Department of Health shall
register and regulate centers that produce and distribute marijuana for medical purposes and shall issue identification cards
to patients and caregivers. Applies only to Florida law. Does not immunize violations of federal law or any non-medical use,

possession or production of marijuana.
ARTICLE AND SECTION BEING CREATED OR AMENDED: Article X, Section 29
FULL TEXT OF THE PROPOSED CONSTITUTIONAL AMENDMENT:

ARTICLE X, SECTION 29.— Medical marijuana production, possession and use.
(a) PUBLIC POLICY.

(1) The medical use of marijuana by a qualifying patient or caregiver in compliance with this section is not subject to criminal or civil
liability or sanctions under Florida law.

(2) A physician shall not be subject to criminal or civil liability or sanctions under Florida law solely for issuing a physician certification
with reasonable care to a person diagnosed with a debilitating medical condition in compliance with this section.

(3) Actions and conduct by a Medical Marijuana Treatment Center registered with the Department, or its agents or employees, and in
compliance with this section and Department regulations, shall not be subject to criminal or civil liability or sanctions under Florida law.

(b) DEFINITIONS. For purposes of this section, the following words and terms shall have the following meanings:

(1) “Debilitating Medical Condition” means cancer, epilepsy, glaucoma, positive status for human immunodeficiency virus (HIV), acquired
immune deficiency syndrome (AIDS), post-traumatic stress disorder (PTSD), amyotrophic lateral sclerosis (ALS), Crohn's disease, Parkinson's
disease, multiple sclerosis, or other debilitating medical conditions of the same kind or class as or comparable to those enumerated, and for
which a physician believes that the medical use of marijuana would likely outweigh the potential health risks for a patient.

(2) ‘“Department” means the Department of Health or its successor agency.

(3) ‘“ldentification card” means a document issued by the Department that identifies a qualifying patient or a caregiver.

(4) “Marijuana” has the meaning given cannabis in Section 893.02(3), Florida Statutes (2014), and, in addition, "Low-THC cannabis” as
defined in Section 381.986(1)(b), Florida Statutes (2014), shall also be included in the meaning of the term “marijuana.”

(5) “Medical Marijuana Treatment Center” (MMTC) means an entity that acquires, cultivates, possesses, processes (including
development of related products such as food, tinctures, aerosols, oils, or cintments), transfers, transports, sells, distributes, dispenses, or
administers marijuana, products containing marijuana, related supplies, or educational materials to qualifying patients or their caregivers and
is registered by the Department. :

(6) “Medical use” means the acquisition, possession, use, delivery, transfer, or administration of an amount of marijuana not in conflict
with Department rules, or of related supplies by a qualifying patient or caregiver for use by the caregiver's designated qualifying patient for the
treatment of a debilitating medical condition.

(7) “Caregiver’ means a person who is at least twenty-one (21) years old who has agreed to assist with a qualifying patient's medical use
of marijuana and has qualified for and obtained a caregiver identification card issued by the Department. The Department may limit the
number of qualifying patients a caregiver may assist at one time and the number of caregivers that a qualifying patient may have at one time.
Caregivers are prohibited from consuming marijuana obtained for medical use by the qualifying patient.

(8) "Physician” means a person who is licensed to practice medicine in Florida. (Continues on next page)




(Continued from previous page)

(9) “Physician certification” means a written document signed by a physician, stating that in the physician's professional opinion, the
patient suffers from a debilitating medical condition, that the medical use of marijuana would likely outweigh the potential health risks for the
patient, and for how long the physician recommends the medical use of marijuana for the patient. A physician certification may only be
provided after the physician has conducted a physical examination and a full assessment of the medical history of the patient. In order for a
physician certification to be issued to a minor, a parent or legal guardian of the minor must consent in writing.

(10) "Qualifying patient” means a person who has been diagnosed to have a debilitating medical condition, who has a physician
certification and a valid qualifying patient identification card. If the Department does not begin issuing identification cards within nine (9)
months after the effective date of this section, then a valid physician certification will serve as a patient identification card in order to allow a
person to become a "qualifying patient" until the Department begins issuing identification cards.

(©) LIMITATIONS.

(1) Nothing in this section allows for a violation of any law other than for conduct in compliance with the provisions of this section.

(2) Nothing in this section shall affect or repeal laws relating to non-medical use, possession, production, or sale of marijuana.

(3) Nothing in this section authorizes the use of medical marijuana by anyone other than a qualifying patient.

(4) Nothing in this section shall permit the operation of any vehicle, aircraft, train or boat while under the influence of marijuana.

(5) Nothing in this section requires the violation of federal law or purports to give immunity under federal law.

(6) Nothing in this section shall require any accommodation of any on-site medical use of marijuana in any correctional institution or
detention facility or place of education or employment, or of smoking medical marijuana in any public place.

(7) Nothing in this section shall require any health insurance provider or any government agency or authority to reimburse any person for
expenses related to the medical use of marijuana.

(8) Nothing in this section shall affect or repeal laws relating to negligence or professional malpractice on the part of a qualified patient,
caregiver, physician, MMTC, or its agents or employees.

(d) DUTIES OF THE DEPARTMENT. The Department shall issue reasonable regulations necessary for the implementation and
enforcement of this section. The purpose of the regulations is to ensure the availability and safe use of medical marijuana by qualifying
patients. It is the duty of the Department to promulgate regulations in a timely fashion.

(1) Implementing Regulations. In order to allow the Department sufficient time after passage of this section, the following regulations
shall be promulgated no later than six (6) months after the effective date of this section:

a. Procedures for the issuance and annual renewal of qualifying patient identification cards to people with physician
certifications and standards for renewal of such identification cards. Before issuing an identification card to a minor, the Department must
receive written consent from the minor's parent or legal guardian, in addition to the physician certification.

b. Procedures establishing qualifications and standards for caregivers, including conducting appropriate background checks,
and procedures for the issuance and annual renewal of caregiver identification cards.

C. Procedures for the registration of MMTCs that include procedures for the issuance, renewal, suspension and revocation of
registration, and standards to ensure proper security, record keeping, testing, labeling, inspection, and safety.

d. A regulation that defines the amount of marijuana that could reasonably be presumed to be an adequate supply for
qualifying patients’ medical use, based on the best available evidence. This presumption as to quantity may be overcome with evidence of
a particular qualifying patient’s appropriate medical use.

(2) Identification cards and registrations. The Department shall begin issuing qualifying patient and caregiver identification cards, and
registering MMTCs no later than nine (9) months after the effective date of this section.

(3) Ifthe Department does not issue regulations, or if the Department does not begin issuing identification cards and registering MMTCs
within the time limits set in this section, any Florida citizen shall have standing to seek judicial relief to compel compliance with the
Department’s constitutional duties.

(4) The Department shall protect the confidentiality of all qualifying patients. All records containing the identity of qualifying patients shall
be confidential and kept from public disclosure other than for valid medical or law enforcement purposes.

(e) LEGISLATION. Nothing in this section shall limit the legislature from enacting laws consistent with this section.

® SEVERABILITY. The provisions of this section are severable and if any clause, sentence, paragraph or section of this measure, or
an application thereof, is adjudged invalid by a court of competent jurisdiction other provisions shall continue to be in effect to the fullest extent
possible.

X
DATE OF SIGNATURE SIGNATURE OF REGISTERED VOTER

Initiative petition sponsored by People United for Medical Marijuana, 20 North Orange Avenue, Suite 1600, Orlando, FL 32801.

RETURN TO:
' Circulator's name: People United for Medical Marijuana
Post Office Box 402527
Miami Beach, FL 33140

If paid petitioner circulator is used:

. Circulator's address:

For Official Use Only: ~ Serial Number: _15-01 ’
Date Approved: 1/9/2015 |




Attachment for Initiative Petition
Use of Marijuana for Debilitating Medical Conditions
Serial Number 15-01

Name and address of the sponsor of the initiative petition:

John Morgan, Chairperson

People United for Medical Marijuana

20 North Orange Avenue, Suite 1600

Orlando, FL. 32801
Name and address of the sponsor’s attorney, if the sponsor is represented:
Unknown

A statement as to whether the sponsor has obtained the requisite number of
signatures on the initiative petition to have the proposed amendment put on
the ballot: As of September 3, 2015, the sponsor has not obtained the requisite
number of signatures to have the proposed amendment placed on the ballot. A total
of1 683,149 valid signatures are required for placement on the 2016 general election
ballot.

If the sponsor has not obtained the requisite number of signatures on the
initiative petition to have the proposed amendment put on the ballot, the
current status of the signature-collection process: As of September 3, 2015, the
Supervisors of Elections have certified a total of 82,986 valid petition signatures to
the Division of Elections for this initiative petition. This number represents more
than 10% of the total number of valid signatures needed from electors statewide and
in at least one-fourth of the congressional districts in order to have the initiative
placed on the 2016 general election ballot.

The date of the election during which the sponsor is planning to submit the
proposed amendment to the voters: Unknown. The earliest date of election that
this proposed amendment can be placed on the ballot is November 8, 2016,
provided the sponsor successfully obtains the requisite number of valid signatures
by February 1, 2016.

The last possible date that the ballot for the target election can be printed in
order to be ready for the election: Unknown

A statement identifying the date by which the Financial Impact Statement will
be filed, if the Financial Impact Statement is not filed concurrently with the
request: The Secretary of State forwarded a letter to the Financial Impact
Estimating Conference in the care of the coordinator on September 3, 2015.

The names and complete mailing addresses of all of the parties who are to be
served: This information is unknown at this time.



FLORIDA DEPARTMENT OF STATE

DIVISION OF ELECTIONS

SUMMARY OF PETITION SIGNATURES

Political Committee: People United for Medical Marijuana

Amendment Title: Use of Marijuana for Debilitating Medical Conditions

Date: 9/3/2015 12:10:33 PM

v - For Review For Ballot

' oting Electors 10% of 8% Required 8% Required By .

Congresglonal (in2012 By gecﬁon ?ggﬁe Article XI, Section 3 S|gna.tgres

District Presidential Election Florida Statutes Florida Constitution Certified
FIRST 356,435 2,851 28,515 0
SECOND 343,558 2,748 27,485 1,468
THIRD 329,165 2,633 26,333 741
FOURTH 351,564 2,813 28,125 4,567 s
FIFTH 279,598 2,237 22,368 5,795 =
SIXTH 363,402 2,907 29,072 3,389 —
SEVENTH 333,990 2,672 26,719 3,166 o=
EIGHTH 365,738 2,926 29,259 5,212 =2
NINTH 277,101 2,217 22,168 2,438 —
TENTH 329,366 2,635 26,349 2,488
ELEVENTH 359,004 2,872 28,720 3,156 =
TWELFTH 345,407 2,763 27,633 3,512 e
THIRTEENTH 344,500 2,756 27,560 12,472 -
FOURTEENTH 295,917 2,367 23,673 7,740 it
FIFTEENTH 304,932 2,439 24,395 2,617 =
SIXTEENTH 360,734 2,886 28,859 1,679
SEVENTEENTH 299,464 2,396 23,957 2,749 e
EIGHTEENTH 345,399 2,763 27,632 867
NINETEENTH 323,317 2,587 25,865 2,203
TWENTIETH 264,721 2,118 21,178 2,412 =
TWENTY-FIRST 326,392 2,611 26,111 1,668
TWENTY-SECOND 329,816 2,639 26,385 2,969 .
TWENTY-THIRD 290,042 2,320 23,203 3,264 e
TWENTY-FOURTH 263,367 2,107 21,069 3,231 =
TWENTY-FIFTH 240,521 1,924 19,242 629
TWENTY-SIXTH 268,898 2,151 21,512 1,324
TWENTY-SEVENTH 247,023 1,976 19,762 1,230
TOTAL: 8,539,371 68,314 683,149 82,986



Notice of workshops and conference for the FIEC.



NOTICE OF WORKSHOPS AND CONFERENCE
FINANCIAL IMPACT ESTIMATING CONFERENCE

The Financial Impact Estimating Conference (FIEC) will be holding
workshops and a conference on the petition initiative entitled “Use of Marijuana
for Debilitating Medical Conditions”. Unless otherwise indicated on the
schedule below, all meetings will begin at 12:30 p.m. in Room 117, Knott Building,
415 W. St. Augustine Street, Tallahassee, Florida. They will continue until
completion of the agenda.

The FIEC is required by s. 100.371, Florida Statutes, to review, analyze,
and estimate the financial impact of amendments to or revisions of the State
Constitution proposed by initiative. In this regard, the FIEC is now in the process
of preparing financial impact statements to be placed on the ballot that show the
estimated increase or decrease in any revenues or costs to state and local
governments resulting from proposed initiatives.

The purpose of the Public Workshop is to provide an opportunity for
proponents and opponents of the initiative to make formal presentations to the
FIEC regarding the probable financial impact of the initiative. In addition to the
workshop, proponents and opponents may submit information at any time to the
FIEC by contacting the Legislative Office of Economic and Demographic Research

(contact information below).

Use of Marijuana for Debilitating Medical Conditions
e Public Workshop — September 30, 2015
e Principals’ Workshop — October 12, 2015

e Formal Conference — October 19, 2015

For additional information regarding the meetings, please contact the
Florida Legislature’s Office of Economic and Demographic Research at
(850) 487-1402.



Address for submitting information to the FIEC:
The Florida Legislature
Office of Economic and Demographic Research
111 West Madison, Suite 574
Tallahassee, FL 32399-6588
Email:edrcoordinator@leg.state.fl.us
FAX: (850)922-6436

For additional information regarding the Financial Impact Estimating
Conference process and the Initiative Petition process, please visit the Florida
Legislature’s Office of Economic and Demographic Research’s website at:

http://edr.state.fl.us/Content/constitutional-amendments/index.cfm and the Florida

Department of State, Division of Elections’ website at:

http://election.dos.state.fl.us/initiatives/initiativelist.asp



http://edr.state.fl.us/Content/constitutional-amendments/index.cfm
http://election.dos.state.fl.us/initiatives/initiativelist.asp

Statutory Authorization for FIEC

Statutory Authorization for FIEC

Section 100.371, Florida Statutes: Initiatives; procedure for placement on ballot.
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Select Year: 2015 v Go

The 2015 Florida Statutes

Title IX Chapter 100 View Entire
ELECTORS AND GENERAL, PRIMARY, SPECIAL, BOND, AND Chapter
ELECTIONS REFERENDUM ELECTIONS
100.371 Initiatives; procedure for placement on ballot.—

(1) Constitutional amendments proposed by initiative shall be placed on the ballot for the general
election, provided the initiative petition has been filed with the Secretary of State no later than February 1
of the year the general election is held. A petition shall be deemed to be filed with the Secretary of State
upon the date the secretary determines that valid and verified petition forms have been signed by the
constitutionally required humber and distribution of electors under this code.

(2) The sponsor of an initiative amendment shall, prior to obtaining any signatures, register as a political
committee pursuant to s. 106.03 and submit the text of the proposed amendment to the Secretary of State,
with the form on which the signatures will be affixed, and shall obtain the approval of the Secretary of State
of such form. The Secretary of State shall adopt rules pursuant to s. 120.54 prescribing the style and
requirements of such form. Upon filing with the Secretary of State, the text of the proposed amendment and
all forms filed in connection with this section must, upon request, be made available in alternative formats.

(3) Aninitiative petition form circulated for sighature may not be bundled with or attached to any other
petition. Each signature shall be dated when made and shall be valid for a period of 2 years following such
date, provided all other requirements of law are met. The sponsor shall submit signed and dated forms to the
supervisor of elections for the county of residence listed by the person signing the form for verification of the
number of valid signatures obtained. If a signature on a petition is from a registered voter in another county,
the supervisor shall notify the petition sponsor of the misfiled petition. The supervisor shall promptly verify
the signatures within 30 days after receipt of the petition forms and payment of the fee required by s.
99.097. The supervisor shall promptly record, in the manner prescribed by the Secretary of State, the date
each form is received by the supervisor, and the date the signature on the form is verified as valid. The
supervisor may verify that the signature on a form is valid only if:

(a) The form contains the original signature of the purported elector.

(b) The purported elector has accurately recorded on the form the date on which he or she signed the
form.

(c) The form sets forth the purported elector’s name, address, city, county, and voter registration
number or date of birth.

(d) The purported elector is, at the time he or she signs the form and at the time the form is verified, a
duly qualified and registered elector in the state.

The supervisor shall retain the signature forms for at least 1 year following the election in which the issue
appeared on the ballot or until the Division of Elections notifies the supervisors of elections that the
committee that circulated the petition is no longer seeking to obtain ballot position.

(4) The Secretary of State shall determine from the signatures verified by the supervisors of elections the

http://www leg.state.fl.us/statutes/index.cfm?mode=View %20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=100.371&URL=0100-0199/01...  1/3
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total number of verified valid signatures and the distribution of such signatures by congressional districts.
Upon a determination that the requisite number and distribution of valid signatures have been obtained, the
secretary shall issue a certificate of ballot position for that proposed amendment and shall assign a
designating number pursuant to s. 101.161.

(5)(a) Within 45 days after receipt of a proposed revision or amendment to the State Constitution by
initiative petition from the Secretary of State, the Financial Impact Estimating Conference shall complete an
analysis and financial impact statement to be placed on the ballot of the estimated increase or decrease in
any revenues or costs to state or local governments resulting from the proposed initiative. The Financial
Impact Estimating Conference shall submit the financial impact statement to the Attorney General and
Secretary of State.

(b) The Financial Impact Estimating Conference shall provide an opportunity for any proponents or
opponents of the initiative to submit information and may solicit information or analysis from any other
entities or agencies, including the Office of Economic and Demographic Research.

(c) All meetings of the Financial Impact Estimating Conference shall be open to the public. The President
of the Senate and the Speaker of the House of Representatives, jointly, shall be the sole judge for the
interpretation, implementation, and enforcement of this subsection.

1. The Financial Impact Estimating Conference is established to review, analyze, and estimate the
financial impact of amendments to or revisions of the State Constitution proposed by initiative. The Financial
Impact Estimating Conference shall consist of four principals: one person from the Executive Office of the
Governor; the coordinator of the Office of Economic and Demographic Research, or his or her designee; one
person from the professional staff of the Senate; and one person from the professional staff of the House of
Representatives. Each principal shall have appropriate fiscal expertise in the subject matter of the initiative.
A Financial Impact Estimating Conference may be appointed for each initiative.

2. Principals of the Financial Impact Estimating Conference shall reach a consensus or majority
concurrence on a clear and unambiguous financial impact statement, no more than 75 words in length, and
immediately submit the statement to the Attorney General. Nothing in this subsection prohibits the Financial
Impact Estimating Conference from setting forth a range of potential impacts in the financial impact
statement. Any financial impact statement that a court finds not to be in accordance with this section shall
be remanded solely to the Financial Impact Estimating Conference for redrafting. The Financial Impact
Estimating Conference shall redraft the financial impact statement within 15 days.

3. If the members of the Financial Impact Estimating Conference are unable to agree on the statement
required by this subsection, or if the Supreme Court has rejected the initial submission by the Financial
Impact Estimating Conference and no redraft has been approved by the Supreme Court by 5 p.m. on the 75th
day before the election, the following statement shall appear on the ballot pursuant to s. 101.161(1): “The
financial impact of this measure, if any, cannot be reasonably determined at this time.”

(d) The financial impact statement must be separately contained and be set forth after the ballot
summary as required in's. 101.161(1).

(e)1. Any financial impact statement that the Supreme Court finds not to be in accordance with this
subsection shall be remanded solely to the Financial Impact Estimating Conference for redrafting, provided
the court’s advisory opinion is rendered at least 75 days before the election at which the question of ratifying
the amendment will be presented. The Financial Impact Estimating Conference shall prepare and adopt a
revised financial impact statement no later than 5 p.m. on the 15th day after the date of the court’s opinion.

2. If, by 5 p.m. on the 75th day before the election, the Supreme Court has not issued an advisory opinion
on the initial financial impact statement prepared by the Financial Impact Estimating Conference for an
initiative amendment that otherwise meets the legal requirements for ballot placement, the financial impact

http://www leg.state.fl.us/statutes/index.cfm?mode=View %20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=100.371&URL=0100-0199/01...
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statement shall be deemed approved for placement on the ballot.

3. Inaddition to the financial impact statement required by this subsection, the Financial Impact
Estimating Conference shall draft an initiative financial information statement. The initiative financial
information statement should describe in greater detail than the financial impact statement any projected
increase or decrease in revenues or costs that the state or local governments would likely experience if the
ballot measure were approved. If appropriate, the initiative financial information statement may include
both estimated dollar amounts and a description placing the estimated dollar amounts into context. The
initiative financial information statement must include both a summary of not more than 500 words and
additional detailed information that includes the assumptions that were made to develop the financial
impacts, workpapers, and any other information deemed relevant by the Financial Impact Estimating
Conference.

4. The Department of State shall have printed, and shall furnish to each supervisor of elections, a copy of
the summary from the initiative financial information statements. The supervisors shall have the summary
from the initiative financial information statements available at each polling place and at the main office of
the supervisor of elections upon request.

5. The Secretary of State and the Office of Economic and Demographic Research shall make available on
the Internet each initiative financial information statement in its entirety. In addition, each supervisor of
elections whose office has a website shall post the summary from each initiative financial information
statement on the website. Each supervisor shall include the Internet addresses for the information statements
on the Secretary of State’s and the Office of Economic and Demographic Research’s websites in the
publication or mailing required by s. 101.20.

(6) The Department of State may adopt rules in accordance with s. 120.54 to carry out the provisions of
subsections (1)-(5).

(7) No provision of this code shall be deemed to prohibit a private person exercising lawful control over
privately owned property, including property held open to the public for the purposes of a commercial
enterprise, from excluding from such property persons seeking to engage in activity supporting or opposing

initiative amendments.
History.—s. 15, ch. 79-365; s. 12, ch. 83-251; s. 30, ch. 84-302; s. 22, ch. 97-13; s. 9, ch. 2002-281; s. 3, ch. 2002-390; s. 3, ch.
2004-33; s. 28, ch. 2005-278; s. 4, ch. 2006-119; s. 25, ch. 2007-30; s. 1, ch. 2007-231; s. 14, ch. 2008-95; s. 23, ch. 2011-40.
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Florida 2014 Ballot & Legislation

Proposed Constitutional Amendment on the 2014 Ballot

Petition Text

The following presents the text of the petition initiative “Use of Marijuana for Certain Medical
Conditions” on the 2014 Ballot.



Initiative Information

Use of Marijuana for Certain Medical Conditions
13-02

Reference:
Article X, Section 29

Summary: View Full Text (pdf)
Allows the medical use of marijuana for individuals with debilitating diseases as
determined by a licensed Florida physician. Allows caregivers to assist patients’medical
use of marijuana. The Department of Health shall register and regulate centers that
produce and distribute marijuana for medical purposes and shall issue identification cards
to patients and caregivers. Applies only to Florida law. Does not authorize violations of
federal law or any non-medical use, possession or production of marijuana.

Related Links:
Financial Impact
Financial Information
Additional Information

Sponsor:
People United for Medical Marijuana  Contact: John Morgan, Chairperson
20 North Orange Avenue 20 North Orange Avenue
Suite 1600 Suite 1600
Orlando, FL 32801- Orlando, FL 32801-0000

(850) 845-0561

Signatures: **Verified Totals are UNOFFICIAL until the Initiative receives
certification and a ballot number.

Required for review by Attorney General: 68,314

Required to have initiative on the ballot: 683,149

** Number currently valid: 786,368
(View By District by County)

Status: Defeated
Approval Date: 07/10/2013

Undue Burden:

http://dos.elections.myflorida.com/initiatives/initdetail.asp?account=50438&seqnum=2 (1 of 2) [9/25/2015 11:06:07 AM]
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http://edr.state.fl.us/Content/constitutional-amendments/2014Ballot/UseofMarijuanaforCertainMedicalConditions/FinancialImpactStatement.pdf
http://edr.state.fl.us/Content/constitutional-amendments/2014Ballot/UseofMarijuanaforCertainMedicalConditions/UseofMarijuanaInformationStatement.cfm
http://edr.state.fl.us/Content/constitutional-amendments/2014Ballot/UseofMarijuanaforCertainMedicalConditions/UseofMarijuanaAdditionalInformation.cfm
http://dos.elections.myflorida.com/committees/ComDetail.asp?account=50438
http://dos.elections.myflorida.com/initiatives/initSignDetailCounty.asp?account=50438&seqnum=2&ctype=CSV&elecyear=2014

Initiative Information

Made Review: 09/20/2013

Attorney General: 09/26/2013

Sent to Supreme Court: 10/24/2013

Supreme Court Ruling: Constitutional
SC Ruling Date: 01/27/2014
Statement Date: 11/04/2012
SCoomoum of e ouzrzons
Made Ballot: 01/27/2014
Ballot Number: 2

Election Date: 11/04/2014
Votes For: 3,370,761
Votes Against: 2,478,993
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Florida 2014 Ballot & Legislation

Proposed Constitutional Amendment on the 2014 Ballot

Ballot Financial Summary

The following presents the 75-word financial impact statement developed by the FIEC in 2013 for the
2014 ballot.



INITIATIVE FINANCIAL INFORMATION STATEMENT FOR
USE OF MARIJUANA FOR CERTAIN MEDICAL CONDITIONS, #13-02

FINANCIAL IMPACT STATEMENT

Increased costs from this amendment to state and local governments cannot be determined. There will
be additional regulatory and enforcement activities associated with the production and sale of medical
marijuana. Fees will offset at least a portion of the regulatory costs. While sales tax may apply to
purchases, changes in revenue cannot reasonably be determined since the extent to which medical
marijuana will be exempt from taxation is unclear without legislative or state administrative action.



Florida 2014 Ballot & Legislation

Proposed Constitutional Amendment on the 2014 Ballot

One-Page Financial Summary

The following presents the SUMMARY OF INITIATIVE FINANCIAL INFORMATION STATEMENT from the
2013 FIEC for the 2014 ballot.



INITIATIVE FINANCIAL INFORMATION STATEMENT FOR
USE OF MARIJUANA FOR CERTAIN MEDICAL CONDITIONS

SUMMARY OF INITIATIVE FINANCIAL INFORMATION STATEMENT

The amendment allows the use of medical marijuana for certain specified medical conditions, as well as
other conditions, for which a physician licensed in Florida believes the medical use of marijuana would
likely outweigh the potential health risks for the patient. In addition, a process is established for the sale
of medical marijuana to qualifying patients and designated caregivers. Based on the information
provided through public workshops and staff research, the Financial Impact Estimating Conference
expects that the proposed amendment will have the following financial effects:

e According to the final analysis provided by the Department of Health, the department will incur
an estimated $1.1 million in costs each year to comply with the regulatory responsibilities
assigned to it by the constitutional amendment. These costs will likely be offset through fees
charged to the medical marijuana industry and users, but this may require further action by the
Legislature.

e The Department of Business and Professional Regulation, the Agency for Health Care
Administration, and the Department of Agriculture and Consumer Services do not expect the
amendment’s passage to produce a significant impact on their regulatory functions. To the
extent regulatory impacts occur, they will likely be offset through fees charged to the affected
industries.

e The Department of Highway Safety and Motor Vehicles, the Police Chiefs Association, and the
Sheriffs Association expect additional law enforcement costs based on the experience from
other states that have similar amendments or laws, but the magnitude could not be determined
at this time.

e Other state and local agencies were unable to quantify the amendment’s impact, if any, on the
services they provide.

e The Conference has determined that the purchase of medical marijuana is subject to Florida
sales and use tax since medical marijuana is tangible personal property for the purposes of
Chapter 212, Florida Statutes, unless a specific exemption exists.

e After testimony from the Department of Revenue, the Conference determined that agricultural-
related exemptions apply to sales of medical marijuana when the grower or cultivator sells or
dispenses the product directly to the end-user or designated caregiver. However, if the grower
or cultivator sells the product to a third-party retailer (a non-taxable transaction) which then
sells or dispenses the product to the end-user or a caregiver, the agricultural exemption on the
final sale is lost and that transaction becomes taxable. Since the sponsors indicated that the
proposed amendment was drafted to allow various levels of industry integration, the potential
for both taxable and exempt activities exists. In the case of a segmented market structure, the
determination of whether medical marijuana is a common household remedy (and therefore
exempt) becomes significant. Until this determination is made by the Department of Revenue
and/or the Department of Business and Professional Regulation or by a future action of the
Legislature, the tax treatment of a sale through a third-party to the end-user is uncertain.

e The magnitude of the impact on property taxes, either positive or negative, cannot be
determined.



Florida 2014 Ballot & Legislation

Proposed Constitutional Amendment on the 2014 Ballot

Sixteen-Page Financial Summary

The following presents the complete financial information statement from the 2013 FIEC for the 2014
ballot.



INITIATIVE FINANCIAL INFORMATION STATEMENT FOR
USE OF MARIJUANA FOR CERTAIN MEDICAL CONDITIONS

SUMMARY OF INITIATIVE FINANCIAL INFORMATION STATEMENT

The amendment allows the use of medical marijuana for certain specified medical conditions, as well as
other conditions, for which a physician licensed in Florida believes the medical use of marijuana would
likely outweigh the potential health risks for the patient. In addition, a process is established for the sale
of medical marijuana to qualifying patients and designated caregivers. Based on the information
provided through public workshops and staff research, the Financial Impact Estimating Conference
expects that the proposed amendment will have the following financial effects:

e According to the final analysis provided by the Department of Health, the department will incur
an estimated $1.1 million in costs each year to comply with the regulatory responsibilities
assigned to it by the constitutional amendment. These costs will likely be offset through fees
charged to the medical marijuana industry and users, but this may require further action by the
Legislature.

e The Department of Business and Professional Regulation, the Agency for Health Care
Administration, and the Department of Agriculture and Consumer Services do not expect the
amendment’s passage to produce a significant impact on their regulatory functions. To the
extent regulatory impacts occur, they will likely be offset through fees charged to the affected
industries.

e The Department of Highway Safety and Motor Vehicles, the Police Chiefs Association, and the
Sheriffs Association expect additional law enforcement costs based on the experience from
other states that have similar amendments or laws, but the magnitude could not be determined
at this time.

e Other state and local agencies were unable to quantify the amendment’s impact, if any, on the
services they provide.

e The Conference has determined that the purchase of medical marijuana is subject to Florida
sales and use tax since medical marijuana is tangible personal property for the purposes of
Chapter 212, Florida Statutes, unless a specific exemption exists.

e After testimony from the Department of Revenue, the Conference determined that agricultural-
related exemptions apply to sales of medical marijuana when the grower or cultivator sells or
dispenses the product directly to the end-user or designated caregiver. However, if the grower
or cultivator sells the product to a third-party retailer (a non-taxable transaction) which then
sells or dispenses the product to the end-user or a caregiver, the agricultural exemption on the
final sale is lost and that transaction becomes taxable. Since the sponsors indicated that the
proposed amendment was drafted to allow various levels of industry integration, the potential
for both taxable and exempt activities exists. In the case of a segmented market structure, the
determination of whether medical marijuana is a common household remedy (and therefore
exempt) becomes significant. Until this determination is made by the Department of Revenue
and/or the Department of Business and Professional Regulation or by a future action of the
Legislature, the tax treatment of a sale through a third-party to the end-user is uncertain.

e The magnitude of the impact on property taxes, either positive or negative, cannot be
determined.
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FINANCIAL IMPACT STATEMENT

Increased costs from this amendment to state and local governments cannot be determined. There will
be additional regulatory and enforcement activities associated with the production and sale of medical
marijuana. Fees will offset at least a portion of the regulatory costs. While sales tax may apply to
purchases, changes in revenue cannot reasonably be determined since the extent to which medical
marijuana will be exempt from taxation is unclear without legislative or state administrative action.

L. SUBSTANTIVE ANALYSIS

A. Proposed Amendment
Ballot Title:

Use of Marijuana for Certain Medical Conditions.

Ballot Summary:

Allows the medical use of marijuana for individuals with debilitating diseases as determined by a
licensed Florida physician. Allows caregivers to assist patients’ medical use of marijuana. The
Department of Health shall register and regulate centers that produce and distribute marijuana
for medical purposes and shall issue identification cards to patients and caregivers. Applies only
to Florida law. Does not authorize violations of federal law or any non-medical use, possession
or production of marijuana.

Proposed Amendment to the Florida Constitution:
ARTICLE X, SECTION 29. Medical marijuana production, possession and use.—

(a) PUBLIC POLICY.

(1) The medical use of marijuana by a qualifying patient or personal caregiver is not
subject to criminal or civil liability or sanctions under Florida law except as provided
in this section.

(2) A physician licensed in Florida shall not be subject to criminal or civil liability or
sanctions under Florida law for issuing a physician certification to a person
diagnosed with a debilitating medical condition in a manner consistent with this
section.

(3) Actions and conduct by a medical marijuana treatment center registered with the
Department, or its employees, as permitted by this section and in compliance with
Department regulations, shall not be subject to criminal or civil liability or sanctions
under Florida law except as provided in this section.

(b) DEFINITIONS. For purposes of this section, the following words and terms shall have the
following meanings:

(1) “Debilitating Medical Condition” means cancer, glaucoma, positive status for human
immunodeficiency virus (HIV), acquired immune deficiency syndrome (AIDS),
hepatitis C, amyotrophic lateral sclerosis (ALS), Crohn's disease, Parkinson's disease,
multiple sclerosis or other conditions for which a physician believes that the medical
use of marijuana would likely outweigh the potential health risks for a patient.

(2) “Department” means the Department of Health or its successor agency.
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(3) “Identification card” means a document issued by the Department that identifies a
person who has a physician certification or a personal caregiver who is at least
twenty-one (21) years old and has agreed to assist with a qualifying patient’s
medical use of marijuana.

(4) “Marijuana” has the meaning given cannabis in Section 893.02(3), Florida Statutes
(2013).

(5) “Medical Marijuana Treatment Center” means an entity that acquires, cultivates,
possesses, processes (including development of related products such as food,
tinctures, aerosols, oils, or ointments), transfers, transports, sells, distributes,
dispenses, or administers marijuana, products containing marijuana, related
supplies, or educational materials to qualifying patients or their personal caregivers
and is registered by the Department.

(6) “Medical use” means the acquisition, possession, use, delivery, transfer, or
administration of marijuana or related supplies by a qualifying patient or personal
caregiver for use by a qualifying patient for the treatment of a debilitating medical
condition.

(7) “Personal caregiver” means a person who is at least twenty-one (21) years old who
has agreed to assist with a qualifying patient's medical use of marijuana and has a
caregiver identification card issued by the Department. A personal caregiver may
assist no more than five (5) qualifying patients at one time. An employee of a
hospice provider, nursing, or medical facility may serve as a personal caregiver to
more than five (5) qualifying patients as permitted by the Department. Personal
caregivers are prohibited from consuming marijuana obtained for the personal,
medical use by the qualifying patient.

(8) “Physician” means a physician who is licensed in Florida.

(9) “Physician certification” means a written document signed by a physician, stating
that in the physician's professional opinion, the patient suffers from a debilitating
medical condition, that the potential benefits of the medical use of marijuana would
likely outweigh the health risks for the patient, and for how long the physician
recommends the medical use of marijuana for the patient. A physician certification
may only be provided after the physician has conducted a physical examination of
the patient and a full assessment of the patient’s medical history.

(10)“Qualifying patient” means a person who has been diagnosed to have a debilitating
medical condition, who has a physician certification and a valid qualifying patient
identification card. If the Department does not begin issuing identification cards
within nine (9) months after the effective date of this section, then a valid physician
certification will serve as a patient identification card in order to allow a person to
become a "qualifying patient" until the Department begins issuing identification
cards.

(c) LIMITATIONS.

(1) Nothing in this section shall affect laws relating to non-medical use, possession,
production or sale of marijuana.

(2) Nothing in this section authorizes the use of medical marijuana by anyone other
than a qualifying patient.

(3) Nothing in this section allows the operation of a motor vehicle, boat, or aircraft
while under the influence of marijuana.

(4) Nothing in this law section requires the violation of federal law or purports to give
immunity under federal law.
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(f)

(5) Nothing in this section shall require any accommodation of any on-site medical use
of marijuana in any place of education or employment, or of smoking medical
marijuana in any public place.

(6) Nothing in this section shall require any health insurance provider or any
government agency or authority to reimburse any person for expenses related to
the medical use of marijuana.

(d) DUTIES OF THE DEPARTMENT. The Department shall issue reasonable regulations necessary

for the implementation and enforcement of this section. The purpose of the regulations is to

ensure the availability and safe use of medical marijuana by qualifying patients. It is the duty
of the Department to promulgate regulations in a timely fashion.
(1) Implementing Regulations. In order to allow the Department sufficient time after
passage of this section, the following regulations shall be promulgated no later than
six (6) months after the effective date of this section:

a.

Procedures for the issuance of qualifying patient identification cards to
people with physician certifications, and standards for the renewal of such
identification cards.

Procedures for the issuance of personal caregiver identification cards to
persons qualified to assist with a qualifying patient’s medical use of
marijuana, and standards for the renewal of such identification cards.
Procedures for the registration of Medical Marijuana Treatment Centers
that include procedures for the issuance, renewal, suspension, and
revocation of registration, and standards to ensure security, record keeping,
testing, labeling, inspection, and safety.

A regulation that defines the amount of marijuana that could reasonably be
presumed to be an adequate supply for qualifying patients’ medical use,
based on the best available evidence. This presumption as to quantity may
be overcome with evidence of a particular qualifying patient’s appropriate
medical use.

(2) Issuance of identification cards and registrations. The Department shall begin
issuing qualifying patient and personal caregiver identification cards, as well as
begin registering Medical Marijuana Treatment Centers no later than nine months
(9) after the effective date of this section.

(3) If the Department does not issue regulations, or if the Department does not begin
issuing identification cards and registering Medical Marijuana Treatment Centers
within the time limits set in this section, any Florida citizen shall have standing to
seek judicial relief to compel compliance with the Department’s constitutional

duties.

(4) The Department shall protect the confidentiality of all qualifying patients. All
records containing the identity of qualifying patients shall be confidential and kept
from public disclosure other than for valid medical or law enforcement purposes.

(e) LEGISLATION. Nothing in this section shall limit the Legislature from enacting laws

consistent with this provision.

SEVERABILITY. The provisions of this section are severable and if any clause, sentence,

paragraph or section of this measure, or an application thereof, is adjudged invalid by any

court of competent jurisdiction other provisions shall continue to be in effect to the fullest

extent possible.
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Effective Date:

Article XI, Section 5(e), of the Florida Constitution states that, unless otherwise specified in the
Florida Constitution or the proposed constitutional amendment, the proposed amendment will
become effective on the first Tuesday after the first Monday in January following the election.
This amendment does not specify an effective date and will be effective as stated in Article XI,
Section 5(e), of the Florida Constitution. However, the amendment delays implementation of
certain provisions by allowing the Department of Health six months after the effective date to
promulgate regulations and nine months after the effective date to begin issuing identification
cards.

B. Substantive Effect of Proposed Amendment

Input Received from Proponents and Opponents

The Conference sought input from those groups who were on record as supporting or opposing
the petition initiative. The proponents chose not to provide a response to a request for overall
input on the initiative. However, a representative responded to a specific request from staff
regarding the market structure envisioned by the sponsors.

An opponent group, Save Our Society from Drugs (S.0.S.), a non-profit drug policy organization
based in St. Petersburg, submitted written testimony specific to the petition initiative. The
testimony focused on the status of marijuana as not approved by the federal Food and Drug
Administration (FDA) and the resulting unregulated nature of the use of marijuana, emphasizing
that “crude (smoked) marijuana does not meet the standards of modern medicine.” The
testimony also noted that “the approval of medicines and the protection of consumers are the
responsibility of the FDA, not state legislators, not voters and not governors petitioning for
marijuana to be rescheduled.” The testimony also expressed concerns relating to: potential
impacts on public safety, with an emphasis on drugged driving; environmental impacts of
marijuana production, including water quality and water use, wildlife, and wildfires; and the
fiscal impact of regulating and policing “pot shops.”

Background

Current Legal Status of Marijuana in Florida

Florida law defines Cannabis as “all parts of any plant of the genus Cannabis, whether growing
or not; the seeds thereof; the resin extracted from any part of the plant; and every compound,
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin”! and
places it, along with other sources of tetrahydrocannabinol (THC), on the list of Schedule |
drugs.? Schedule | drugs are substances that have a high potential for abuse and no currently
accepted medical use in treatment in the United States. As a Schedule | drug, possession and
trafficking in cannabis carry criminal penalties that vary from a misdemeanor of the first degree®
up to a felony of the first degree with a possible minimum sentence of 15 years in prison and a

's.893.02(c), F.S.
%s.893.03(c)7. and 37., F.S.
® For possessing or delivering less than 20 grams. See s. 893.13(3) and (6)(b), F.S.
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$200,000 fine.* Paraphernalia5 that is sold, manufactured, used, or possessed with the intent to
be used to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert,
produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest,
inhale, or otherwise introduce into the human body a controlled substance is also prohibited
and carries criminal penalties ranging from a misdemeanor of the first degree to felony of the

third degree.®

The Necessity Defense in Florida

Despite the fact that the use, possession, and sale of marijuana is prohibited by state law,
Florida courts have found that circumstances can necessitate medical use of marijuana and
circumvent the application of any criminal penalties. The necessity defense was successfully
applied in a marijuana possession case in Jenks v. State’ where the First District Court of Appeal
found that “section 893.03 does not preclude the defense of medical necessity” for the use of
marijuana if the defendant:

e Did not intentionally bring about the circumstance which precipitated the unlawful
act;
e Could not accomplish the same objective using a less offensive alternative available;

and
e The evil sought to be avoided was more heinous than the unlawful act.

In the cited case the defendants, a married couple, were suffering from uncontrollable nausea
due to AIDS treatment and had testimony from their physician that he could find no effective
alternative treatment. Under these facts, the First District found that the Jenks met the criteria
for the necessity defense and ordered an acquittal of the charges of cultivating cannabis and
possession of drug paraphernalia.

Medical Marijuana Laws in Other States

Currently, 20 states and the District of Columbia® have some form of law that permits the use of
marijuana for medicinal purposes. These laws vary widely in detail but most are similar in that
they touch on several recurring themes. Most state laws include the following in some form:

e Alist of medical conditions for which a practitioner can recommend the use of
medical marijuana to a patient.
0 Nearly every state has a list of medical conditions though the particular
conditions vary from state to state. Most states also include a way to expand

4 Trafficking in more than 25 pounds, or 300 plants, of cannabis is a felony of the first degree with a minimum sentence that
varies from 3 to 15 years in prison depending on the amount of cannabis. See s. 893.135(1)(a), F.S.

® As defined in s. 893.145, F.S.

®s.893.147, F.S.

7582 50.2d 676
& These states include Alaska, Arizona, California, Colorado, Connecticut, Delaware, Hawaii, lllinois (effective 2014), Maine,

Maryland, Massachusetts, Michigan, Montana, Nevada, New Hampshire, New Jersey, New Mexico, Oregon, Rhode Island,
Vermont, and Washington. California was the first to establish a medical marijuana program in 1996 and lllinois was the most
recent state to pass medical marijuana legislation in August of 2013. Illinois legislation does not become effective until 2014.
See http://www.ncsl.org/issues-research/health/state-medical-marijuana-laws.aspx. Last visited on Oct. 17, 2013.
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the list either by allowing a state agency or board to add medical conditions to
the list or by including a “catch-all” phrase.’ Most states require that the
patient receive certification from at least one, but often two, physicians
designating that they have a qualifying condition before they can be issued an
ID card.

e Provisions for the patient to designate one or more caregivers who can possess the
medical marijuana and assist the patient in preparing and using the medical
marijuana.

0 The number of caregivers allowed and the qualifications to become a caregiver
vary from state to state. Most states allow 1 or 2 caregivers and require that
they be at least 21 years of age and, typically, cannot be the patient’s physician.
Caregivers are generally allowed to purchase or grow marijuana for the patient,
be in possession of the allowed quantity of marijuana, and aid the patient in
using the marijuana, but are strictly prohibited from using the marijuana
themselves.

e Arequired identification card for the patient, caregiver, or both that is typically
issued by a state agency.

o Aregistry of people who have been issued an ID card.

0 A method for registered patients and caregivers to obtain medical marijuana.

e General restrictions on where medical marijuana may be used.

e Provisions allowing a patient to either self-cultivate marijuana, creating regulated
marijuana “dispensaries” where a patient may purchase marijuana, or both. The
regulations governing such dispensaries, in states that allow them, vary widely.

Medical Marijuana Laws and the Federal Government

Regardless of whether an individual state has allowed the use of marijuana for medicinal
purposes, or otherwise, the Federal Controlled Substances Act lists it as a Schedule | drug with
no accepted medical uses. Under federal law possession, manufacturing, and distribution of
marijuana is a crime.”® Although state medical marijuana laws protect patients from
prosecution for the legitimate use of marijuana under the guidelines established in that state,
such laws do not protect individuals from prosecution under federal law should the federal
government choose to act on those laws.

In August of 2013, the United States Justice Department issued a publication entitled “Smart on
Crime: Reforming the Criminal Justice System for the 21% Century.” ** This document details the
federal government’s changing stance on low-level drug crimes announcing a “change in
Department of Justice charging policies so that certain people who have committed low-level,
nonviolent drug offenses, who have no ties to large-scale organizations, gangs, or cartels will no
longer be charged with offenses that impose draconian mandatory minimum sentences. Under
the revised policy, these people would instead receive sentences better suited to their individual
conduct rather than excessive prison terms more appropriate for violent criminals or drug

% Such as in California’s law that includes “any other chronic or persistent medical symptom that either: Substantially limits the
ability of the person to conduct one or more major life activities as defined in the Americans with Disabilities Act of 1990, or If
not alleviated, may cause serious harm to the patient's safety or physical or mental health.”

1 The punishments vary depending on the amount of marijuana and the intent with which the marijuana is possessed. See
http://www.fda.gov/regulatoryinformation/legislation/ucm148726.htm#tcntlsbd. Last visited Oct. 17, 2013.

" See http://www.justice.gov/ag/smart-on-crime.pdf. Last visited on Oct. 17, 2013

Page 7 of 16


http://www.fda.gov/regulatoryinformation/legislation/ucm148726.htm#cntlsbd
http://www.justice.gov/ag/smart-on-crime.pdf

kingpins.” This announcement indicates the justice department’s relative unwillingness to
prosecute low-level drug cases leaving such prosecutions largely up to state authorities.

Proposed Florida Laws

Distinct from the petition initiative, Florida legislation was proposed to enact concepts similar to
the subject of the amendment. During the 2013 legislative session, identical bills were
introduced in the Senate and House of Representatives relating to medical cannabis. The bill
established regulatory responsibilities and rulemaking authority for the Department of Health
(DOH) and the Department of Business and Professional Regulation (DBPR), and provided
rulemaking authority for the Department of Revenue (DOR) specific to taxation and reporting
responsibility for specified entities. The bill:
L Authorized a qualifying patient and the patient's qualified caregiver to possess and
administer medical cannabis to a qualifying patient, and to possess and use
paraphernalia for specified purposes;

. Provided procedures and requirements for DOH administration;

. Authorized a physician to recommend use of medical cannabis under specified
procedures and requirements;

o Required DBPR to regulate licensure of cultivation centers and dispensaries, under
related procedures and requirements;

. Established a medical cannabis section within DBPR, including procedures and

requirements to authorize a medical cannabis farm to possess, cultivate, and
manufacture medical cannabis, medical cannabis-based products, and marijuana plants
for wholesale in this state, including permitting and licensing procedures and fees,
administrative fines, license suspension, and injunctive relief.

o Required rule adoption by specified dates;

. Provided that use of medical cannabis is a defense to certain offenses, and does not
create defense to certain other offenses;

o Made conforming revisions to a variety of criminal provisions, including changes to the
Offense Severity Ranking Chart;

o Included a severability clause; and

o Provided an effective date of July 1, 2013.

The bill stipulated that fees established by DOH must offset all expenses of implementing and
administering the provisions of the bill, specified fee caps for DBPR permitting purposes, and
indicated that fees collected by DOH, DBPR, and DOR be applied first to administering the
responsibilities assigned under the provisions. Senate Bill (SB) 1250, introduced by Senator
Clemens and one co-sponsor, was referred to four committees of reference. House Bill 1139,
introduced by Representative Edwards and five co-sponsors, was referred to four committees of
reference. A related public records exemption bill, SB 1214, was also filed by Senator Clemens.
When the 2013 session ended, each bill died in its initial committee of reference, having not
been heard.
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Potential Users of Medical Marijuana

The Florida Legislature’s Office of Economic and Demographic Research (EDR) developed six
approaches that estimate the potential number of medical marijuana users in Florida as of April
1, 2015. Approach | draws on the experience of other states. Approaches Il -V attempt to
capture eligible users with the specified medical conditions in the proposed ballot initiative,
except “other conditions.” It is not possible to precisely estimate the number of users that
would qualify under “other conditions” as these conditions are currently unknown and to be
determined by the physician when he or she believes that the medical use of marijuana would
likely outweigh the potential health risks for a patient. Approach VI uses the number of illicit
recreational marijuana users as a guide.

Estimates of Potential Florida Medical Marijuana Users

Estimation Approach April 1, 2015

. States with medical marijuana laws 452 to 417,252
Il. Disease prevalence 1,295,922
lll. Disease incidence 116,456
IV. Use by cancer patients 173,671
V. Deaths 46,903
VI. Self-reported marijuana use 1,052,692 to 1,619,217
Range 452 to 1,619,217

The following is a summary of each of these approaches.

Approach I. States with Medical Marijuana Laws

Approach | applies rates of medical marijuana use from other states to Florida’s 2015
projected population. Using the current experience of 16 other states, there may be an
estimated 452 to 417,252 Floridians using medical marijuana in 2015. The lower range
of the estimate is more likely if the medical marijuana program is rolled out slowly, such
as in New Jersey, or faces implementation, administrative, and/ or legal challenges that
will limit the number of registrants in the first year. The higher range of the estimate
may be more likely at full implementation of a more mature program, such as in
Colorado.

Approach Il. Disease Prevalence

Approach Il uses disease prevalence rates (proportion of people alive diagnosed with a
certain disease) for cancer, hepatitis C, and HIV to determine the number of eligible
patients with the conditions specified in the proposed ballot initiative. There will be an
estimated 1,295,922 patients alive in 2015 that have been diagnosed with cancer,
hepatitis C, or HIV during their lifetime. These patients represent the pool of eligible
patients for medical use of marijuana. Prevalence data for the remaining conditions
specified in the proposed ballot initiative were not available. In addition, there are
unspecified “other conditions” in the proposed ballot initiative which cannot be
estimated under this approach.
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Approach lll. Disease Incidence

Approach Il uses disease incidence rates (proportion of people newly diagnosed with a
certain disease) for cancer, hepatitis C, HIV, and amyotrophic lateral sclerosis (ALS) to
determine the number of eligible patients with the conditions specified in the proposed
ballot initiative. Disease incidence cases are a subset of disease prevalence cases, so
Approach lll has a smaller estimate than Approach Il. There will be an estimated
116,456 patients newly diagnosed with cancer, hepatitis C, HIV, or ALS in 2015 in
Florida. These patients represent the pool of eligible patients for medical use of
marijuana. Incidence data for the remaining conditions specified in the proposed ballot
initiative were not available. In addition, there are unspecified “other conditions” in the
proposed ballot initiative which cannot be estimated under this approach.

Approach IV. Use by Cancer Patients

Approach IV uses medical marijuana penetration rates by disease, specifically cancer, to
estimate medical marijuana users in Florida. The number of Florida cancer patients that
are likely to use medical marijuana in 2011 is calculated by applying the average
penetration rate among cancer patients from seven other states to the Florida number
of cancer patients. Assuming Florida will have the same average proportion of cancer
patients in the total medical marijuana users as these seven states, the number of
medical marijuana users with cancer is grown to represent total medical marijuana
users with all conditions in Florida in 2011. The latter is then adjusted to produce
173,671 medical marijuana users with all conditions in 2015.

Approach V. Deaths

Approach V assumes that mostly terminally ill patients will use medical marijuana. Thus,
it uses 2012 death rates by disease for the specified diseases, excluding glaucoma and
ALS for which no data were available, in the proposed ballot initiative to estimate the
number of users. Adjusting these rates to 2015 population projections produces 46,903
potential medical marijuana patients with the specified conditions. In addition, there
are unspecified “other conditions” in the proposed ballot initiative which cannot be
estimated under this approach.

Approach VI. Self-Reported Marijuana Use (lllicit Recreational Use)

Approach VI presents self-reported illicit marijuana use from the 2011 National Survey
on Drug Use and Health. Adjusting 2011 survey results to the 2015 Florida population
projections shows that there may be an estimated 1,619,217 self-reported recreational
users of marijuana in Florida. If we exclude the population 18 to 24 from this estimate
since they would not be as likely to suffer from the debilitating conditions envisioned in
the ballot initiative as their older counterparts, it is estimated that there may be
1,052,692 self-reported recreational users of marijuana in Florida. Approach VI was
included because some of the current illicit use may be for medical purposes. This
estimation approach has been used by other states to estimate recreational marijuana
use.

The Conference requested EDR to estimate the extent to which a pill mill scenario and medical
marijuana tourism may affect the potential number of users of medical marijuana.
e Pjll Mills: The potential medical marijuana population was compared to the estimates
of the population illicitly using pain relievers for nonmedical reasons to examine
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whether “pill mills” can develop for medical marijuana. Applying use rates from the
2011 National Survey on Drug Use and Health, it is estimated that there will be 676,099
pain reliever users for nonmedical reasons in 2015, with higher rates among the 12 to
17 and 18 to 24 age groups compared to the 25 and over age group. The multi-step
process consisting of (1) an examination and assessment by a physician in order for a
patient to receive a physician certification and (2) the application process through the
Department of Health for an identification card may dissuade a pill mill scenario.
Further, the amendment allows the Department of Health to issue implementing
regulations, and allows the Legislature to enact laws consistent with the amendment
that may provide additional regulatory protection.

e Medical Marijuana Tourism: The multi-step process described above would discourage
shorter-duration visitors from participating in Florida’s medical marijuana program.
Snowbirds (visitors staying one month or longer) were used as a potential universe for
medical marijuana tourists. An estimated 17,178 to 41,271 snowbirds may apply for ID
cards.

For a variety of reasons, the estimates of pill mill and medical tourism were included to “color”
the final estimate of the potential number of medical marijuana users and are not meant to be
additive to approaches | — VL.

After careful consideration and review of all methods, the Conference determined that the likely
number of potential users of medical marijuana upon full implementation of the amendment
would be less than 450,000 persons per year.

C. Fiscal Impact of Proposed Amendment

Summary of the Department of Health’s Analysis

The Department’s Planning Assumptions

The analysis from the Department of Health assumes the proposed Constitutional Amendment
entitled “Use of Marijuana for Certain Medical Conditions” will be approved by the Florida
voters and will have an effective date of January 1, 2015. The analysis further assumes the
Florida Department of Health will: (1) promulgate rules by June 30, 2015, (2) issue qualified
patient and personal caregiver identification cards prior to October 1, 2015, and (3) register
Medical Marijuana Treatment Centers prior to October 1, 2015.

The department analysis provides general planning assumptions, as well as a series of
assumptions specific to marijuana, physician authority under state and federal law and
regulations, patient and caregiver identification cards, medical marijuana treatment centers,
and the department’s responsibilities.

The department estimates that when the program is fully implemented, the number of annual
program participants to be: (1) 417,252 qualified patients, (2) 250,351 personal caregivers and
(3) 1,789 registered Medical Marijuana Treatment Centers. These estimates were derived based
on experience data for the states of Colorado and Oregon.

Program Components

The Florida Department of Health will establish a Florida Medical Marijuana Program which
supports: (1) physician issuance of certification, (2) patient and caregiver identification cards, (3)
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medical marijuana treatment center registration and regulation, and (4) regulation of the
adequate supply of marijuana for a qualifying patient’s medical use. For each of these
components, the department’s analysis cited relevant definitions as provided in the petition
initiative language and indicates the department’s responsibilities relative to each component.

Program Costs

According to the final analysis provided by the Department of Health, the department will incur
an estimated $1.1 million in costs each year to comply with the regulatory responsibilities
assigned to it by the constitutional amendment. Details regarding these costs are in the
following table.

Cost Analysis

Cost of Year1 Year 2 Description

Implementation 2015 2016

Program Staff $287,654 $238,181 Year 1 Recurring FTE. Program Manager, $60,000 salary, fringe (35%) &
State Health expense package (515,541). One-time contracted positions- Rule
Office making support $20 hr/2080 hours plus fringe (35%) and contract

overhead (4%). Educator $20.00 hr/1500 hours plus fringe (35%) and
contract overhead (4%). Cost to disseminate materials to physicians
($7,000).

Year 2 Program Manager and 2.0 additional recurring FTEs to manage
established program. Environmental Consultant ($82,587) and Senior
Clerk ($37,993). Year 2 includes 750 hours of contracted time to refresh
training materials.

Data system $238,400 $32,000 Year 1 Business Analysis for program and data system development $85
implementation per hours for 1040 hours. One-time contractual. Cost to design,

and develop, test and data system based on business requirements. One-
maintenance time contractual 1800 hours at $75.00 per hour ($135,000) and $15,000

for hardware.

Year 2 Annual cost of help desk and software maintenance 800 hours
per year at $40 per hour. Recurring $32,000 after Year 1
implementation.

Treatment $564,129 $790,755 Year 1 25% of Year 2 cost for services ($197,689). One-time cost for 10
facility state vehicles @ $35,000 each, 10 pentablets @ $1,500, and VPN
inspections, connectivity service $48 per month for 3 months in year 1- $1,440.
reinspections, Year 2 Cost for services for 12 months - 9,303 services @ $85.00 per
and complaint service = $790,755. 1,789 treatment centers — 7,156 quarterly
investigations inspections, 1,789 reinspections (25% rate) and 358 complaint

investigation (20% of centers). Funds 13.25 Environmental Specialist II's
to conduct inspections & investigations. (Salary $37,357, Fringe $12,451
and Travel $9,606) for a total of $787,236. Interagency Agreement with
DOACS for inspections of cultivators/processors = $2,500 per year.
Miscellaneous cost of services=$1,019.

Total $1,090,183 | $1,060,936

Requested Information from State Agencies

The following table reflects a summary of information gleaned from several agencies that were
asked to appear before the Conference. Note the information specific to the Department of
Revenue is addressed separately under tax discussions that appear subsequently in this
document.
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State / Local Agency Date Info Result
Provided
Florida Department of Health 10/21/2013 Written preliminary and final analyses and testimony showing $1.1
11/1/2013 million in ongoing annual costs, likely to be offset by regulatory
fees (see preceding section).

Florida Department of Children 10/28/2013 The department indicated that the budget impact cannot be

and Families determined. The budget for these services is set in the General

Substance Abuse and Mental Appropriations Act, which is controlled by the Legislature and
Health Program these services are not an entitlement.

Florida Agency for Health Care 10/28/2013 Discussed the possible impact regarding “personal care givers”.

Administration The activity would fall into current regulatory oversight and would
not significantly change regulatory duties. Health care clinics
would only be impacted if the clinics accept 3™ party
reimbursement.

Florida Board of Pharmacy 10/28/2013 The dispensaries would be a separate facility or entity and the
certificate is not a prescription, so there would be no additional
costs.

Florida Department of Business 10/28/2013 Whether medical marijuana is a ‘common household remedy’ is

and Professional Regulation 10/31/2013 currently unknown. There may be costs associated with making

(DBPR) this determination. The form of the substance does not greatly

Division of Drugs, Devices matter, unless it is a food or has been processed. DBPR would
and Cosmetics have little authority over related supplies or devices.

Florida Department of 10/28/2013 Would not result in a significant regulatory impact to the agency:

Agriculture and Consumer oversight of the plants; nursery stock dealers’ license; commercial

Services weights; agricultural inspection stations, etc. Fees would cover
any additional costs.

Florida Department of Law 10/22/2013 Deferred to the Attorney General’s office, as per phone call with

Enforcement staff.

Florida Office of the Attorney 10/24/2013 Referred the Conference to a letter that was submitted to the

General Chief Justice and Justices of the Florida Supreme Court detailing
several concerns; among them the interaction of the amendment
and current federal law.

Florida Department of Highway 10/31/2013 Indicated that there may be some additional costs, but cannot

Safety and Motor Vehicles quantify them at this time. The costs may be due to law
enforcement training needs and public education and outreach.

Florida Association of Counties 10/29/2013 The Florida Association of Counties is unable to make a
determination about the financial impact of the proposed
amendment on local governments as per email.

Florida League of Cities 10/30/2013 Responded via phone call to staff that they had no input at this
time and referred the Conference to the Police Chiefs Association.

Florida Police Chiefs Association 10/25/2013 Email indicating additional enforcement costs based on the
experience from other states that have similar amendments, but
they were unable to quantify these costs at this time.

Florida Sheriffs Association 10/21/2013 Presentation and email indicating additional enforcement costs

10/27/2013 based on the experience from other states that have similar

amendments, but they were unable to quantify these costs at this
time.
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Florida Sales Tax Treatment of Medical Marijuana

Since medical marijuana is tangible personal property for the purposes of Chapter 212, Florida
Statutes, its purchase is subject to Florida sales and use tax unless a specific exemption exists. In
this regard, there were three possible areas of current law exemptions considered by the
Conference: prescription-based exemptions, the common household remedy exemption, and
agricultural-related exemptions.

The Conference has determined that the prescription-based exemptions do not apply to medical
marijuana purchases due to technical constraints that include the interaction of state and
federal law. The Florida Statutes define a prescription as “any order for drugs or medicinal
supplies written or transmitted by any means of communication by a duly licensed practitioner
authorized by the laws of the state to prescribe such drugs or medicinal supplies and intended
to be dispensed by a pharmacist.” Current federal law prohibits a physician from writing
prescriptions for Schedule | controlled substances, which would include marijuana. In addition,
the proposed amendment establishes a certification process that allows the end-user to control
both the product type and dosage frequency without the need for an authorizing prescription,
making the certification process fundamentally different from the typical prescription purchase.
Moreover, the proposed amendment requires medical marijuana to be dispensed by a Medical
Marijuana Treatment Center that is not required to be a pharmacy. Similarly, the exemption for
medical products requires a prescription and would not be applicable to the sales of supplies
related to medical marijuana.

The exemption for common household remedies does not require the presence of a
prescription. Pursuant to Florida Statutes, the Department of Business and Professional
Regulation must approve a list of these items, and that list is then certified to and adopted by
the Department of Revenue through the rule-making process. There is also a process for
inclusion of additional items. The existing list contains a mixture of specifically named remedies
and broad classes of remedies. Based on testimony provided by both departments that they are
unclear whether the broad classes of remedies presently on the list encompass medical
marijuana, the Conference is left with uncertainty regarding the applicability of the exemption.
During the discussion, both agencies identified reasons that the exemption may not apply,
emphasizing the restrictive nature of the certification process on potential users and the
limitation on sales locations to registered Medical Marijuana Treatment Centers. Because this
aspect of the discussion applies equally to a decision regarding the specific inclusion of medical
marijuana on a future list, doubt is cast on this action as well. However, it is possible that some
supplies related to the use of medical marijuana are already on the list so each item would have
to be evaluated on a case-by-case basis even if the sale of medical marijuana itself is determined
to be taxable.

The agricultural-related exemptions apply to sales of medical marijuana when the grower or
cultivator sells or dispenses the product directly to the end-user or a personal caregiver as
defined in the proposed amendment. If the grower or cultivator instead sells the product to a
third-party retailer (a non-taxable transaction) who then sells or dispenses the product to the
end-user or the caregiver, the agricultural exemption on the final sale is lost and that transaction
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becomes taxable.> However, the determination of whether medical marijuana is a common
household remedy becomes significant at this point. Since it is unclear whether medical
marijuana will ultimately be deemed to be a common household remedy, the tax treatment of a
sale through a third-party to the end-user is uncertain.

The only form of medical marijuana that appears especially problematic to the direct application
of the above findings regarding taxability is its inclusion as a part of a food product. In this
regard, if medical marijuana is determined to be transformed from its original form into a
distinct food product, then the law and the Department of Revenue’s rules regarding food will
govern its taxability. The sale of each type of food product would have to be evaluated on a
case-by-case basis.

Finally, the sales of items such as grow lights and hydroponic systems that might be used for the
indoor cultivation of medical marijuana are generally taxable. However, there is an exemption
from sales tax for “power farm equipment.” According to the Florida Statutes, “power farm
equipment” means “moving or stationary equipment that contains within itself the means for its
own propulsion or power and moving or stationary equipment that is dependent upon an
external power source to perform its functions.” Therefore, grow lights and hydroponic systems
that are sold as a component part of power farm equipment would likely be exempt.

In summary, the revenue impact to state and local government from the application of the sales
and use tax to the sale of medical marijuana and related supplies would range from zero to
positive indeterminate because critical details regarding the specific transactions are currently
unknown and key decisions regarding the potential tax exemptions have yet to be made by the
affected agencies under their current administration of the law. It is also possible that the
Legislature would enact new legislation specific to these questions.

Potential Estimates Related to Sales Tax Impact

In an attempt to quantify the potential magnitude of the sales tax impact, the Conference
looked to other states to analyze their results. Of the states that have approved the use of
medical marijuana, at least eight states and the District of Columbia have a sales tax structure
that could encompass medical marijuana transactions.® Of these, at least three states and the
District of Columbia have approved medical marijuana and also have a sales tax provision
providing an exemption or partial exemption for over-the-counter health remedies. It appears
that the exemption for common household remedies will apply to the sales of medical
marijuana in at least Vermont. In New Jersey and lllinois, legislation explicitly made the sale of
medical marijuana subject to tax. In the District of Columbia, marijuana’s status as a Schedule |
drug appears to disqualify it from the exemption. This leaves the experience of five states and
the District of Columbia for comparison purposes. Within this grouping, California’s collections

12 According to Jon Mills who spoke via phone conversation on behalf of the initiative’s sponsors, the proposed amendment
was drafted to allow various levels of industry integration: both vertical integration of the complete supply chain through one
owner and a segmented market structure with independent intermediaries at each stage. He also indicated that the Legislature
or the Department of Health through its rule-making process would have the ability to further limit or define the permissible
market structure arrangements.

13 Arizona, California, Colorado, lllinois, Maine, New Jersey, Rhode Island, Vermont and the District of Columbia have sales
taxes. Nevada reportedly has a 2% excise tax at the wholesale and retail levels.

Page 15 of 16



were by far the highest with projected revenues from the 7.5% state sales tax rate ranging
between $58 million and $105 million in 2012.

Temporarily suspending the confusion regarding Florida’s final tax treatment of medical
marijuana sales, the Legislative Office of Economic and Demographic Research used the
information from other states to analyze the potential range of state sales tax revenues in the
extreme case where no sales tax exemptions apply. The number of users, the consumption per
user and the cost of the product are all critical assumptions and cause the projections to change
dramatically as they are varied. Using price data from Vermont, allowable usage from
Connecticut, survey data on the illegal use of marijuana for recreational purposes, and two of
the estimates of projected Florida users discussed earlier, the estimated sales tax collections
range from a low of $8.3 million to a maximum of $338.0 million. Since the brackets at both
ends assume no exemptions apply—and the Conference believes that at a minimum the
exemption for agricultural products will apply in at least some instances—these numbers do not
encompass a probable range and cannot be used for a purpose other than testing significance.

Potential Range of State Sales Tax Revenues from Medical Marijuana End-Users
Assuming No Sales Tax Exemptions Apply

The Following Examples Demonstrate a Range that is Generated by Varying Assumptions

Quantity Consumed/ April 1, 2015 Sales ($) State Sales Tax Revenues ($)

Estimation Approach Users $225/ oz $450/ oz $225/ oz $450/ oz

Annual use of 3.53 0z (100 g)

I. States with medical marijuana laws 417,252 331,402,401 662,804,802 19,884,144 39,768,288

IV. Use by cancer patients 173,671 137,938,192 275,876,384 8,276,292 16,552,583
Annual use of 30 oz (850 Q)

I. States with medical marijuana laws 417,252 2,816,451,000 5,632,902,000 168,987,060 337,974,120

IV. Use by cancer patients 173,671 1,172,279,250 2,344,558,500 70,336,755 140,673,510

NOTE: Additional detail can be found at EDR’s website:
http://edr.state.fl.us/Content/constitutional-amendments/2014Ballot/UseofMarijuanaforCertainMedicalConditions/UseofMarijuanaAdditionallnformation.cfm,

Florida Property Tax Treatment of Medical Marijuana

Lands used for growing medical marijuana will likely qualify as agricultural property for property
tax purposes. This means that the property would receive a classified use agricultural
assessment. Because this treatment may increase or decrease the taxable value relative to its
prior value, the impact on property taxes is indeterminate—both in terms of magnitude and
direction.
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2014 Legislative Session

This section contains:

e Bill text for CS for CS for SB 1030 (the “Compassionate Medical Cannabis Act of 2014”) from
the 2014 legislative session became law on 6/17/2014.
e Bill text for SB 1700 (Exemption from Public Records related to CS for CS for SB 1030).
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An act relating to cannabis; providing a short title;
creating s. 381.986, F.S.; defining terms; authorizing
specified physicians to order low-THC cannabis for use
by specified patients; providing conditions;
prohibiting specified acts by physicians or persons
seeking low-THC cannabis; providing criminal
penalties; requiring physician education; providing
duties of the Department of Health; requiring the
department to create a compassionate use registry;
providing requirements for the registry; requiring the
department to authorize a specified number of
dispensing organizations; authorizing rulemaking;
providing requirements and duties for a dispensing
organization; providing exceptions to specified laws;
creating s. 385.211, F.S.; defining the term “1low-THC
cannabis”; authorizing certain medical centers to
conduct research on cannabidiol and low-THC cannabis;
authorizing state or privately obtained research funds
to be used to support such research; creating s.
385.212, F.S.; requiring the department to establish
an Office of Compassionate Use; authorizing the office
to engage in specified activities; authorizing
rulemaking; amending s. 893.02, F.S.; revising the
term “cannabis” as used in the Florida Comprehensive
Drug Abuse Prevention and Control Act and as
applicable to certain criminal offenses proscribing
the sale, manufacture, delivery, possession,

dispensing, distribution, or purchase of cannabis, to
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which penalties apply; creating s. 1004.441, F.S.;
defining the term “low-THC cannabis”; authorizing
state universities with both medical and agricultural
research programs to conduct specified research on
cannabidiol and low-THC cannabis; authorizing state or
privately obtained research funds to be used to
support such research; providing an appropriation to
the department for research of cannabidiol and its
effect on intractable childhood epilepsy; specifying
how biomedical research funding for research of
cannabidiol and its effect on intractable childhood
epilepsy shall be awarded; specifying who may apply

for such funding; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the “Compassionate

Medical Cannabis Act of 2014.”

Section 2. Section 381.986, Florida Statutes, is created to
read:
381.986 Compassionate use of low-THC cannabis.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Dispensing organization” means an organization

approved by the department to cultivate, process, and dispense

low-THC cannabis pursuant to this section.

(b) “Low-THC cannabis” means a plant of the genus Cannabis,

the dried flowers of which contain 0.8 percent or less of

tetrahydrocannabinol and more than 10 percent of cannabidiol

weight for weight; the seeds thereof; the resin extracted from
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any part of such plant; or any compound, manufacture, salt,

derivative, mixture, or preparation of such plant or its seeds

or resin that is dispensed only from a dispensing organization.

(c) “Medical use” means administration of the ordered

amount of low-THC cannabis. The term does not include the

possession, use, or administration by smoking. The term also

does not include the transfer of low-THC cannabis to a person

other than the qualified patient for whom it was ordered or the

qualified patient’s legal representative on behalf of the

qualified patient.

(d) “Qualified patient” means a resident of this state who

has been added to the compassionate use registry by a physician

licensed under chapter 458 or chapter 459 to receive low-THC

cannabis from a dispensing organization.

(e) “Smoking” means burning or igniting a substance and

inhaling the smoke. Smoking does not include the use of a

vaporizer.

(2) PHYSICIAN ORDERING.—Effective January 1, 2015, a

physician licensed under chapter 458 or chapter 459 who has

examined and is treating a patient suffering from cancer or a

physical medical condition that chronically produces symptoms of

seizures or severe and persistent muscle spasms may order for

the patient’s medical use low-THC cannabis to treat such

disease, disorder, or condition or to alleviate symptoms of such

disease, disorder, or condition, if no other satisfactory

alternative treatment options exist for that patient and all of

the following conditions apply:

(a) The patient is a permanent resident of this state.

(b) The physician determines that the risks of ordering
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low-THC cannabis are reasonable in light of the potential

benefit for that patient. If a patient is younger than 18 years

of age, a second physician must concur with this determination,

and such determination must be documented in the patient’s

medical record.

(c) The physician registers as the orderer of low-THC

cannabis for the named patient on the compassionate use registry

maintained by the department and updates the registry to reflect

the contents of the order. The physician shall deactivate the

patient’s registration when treatment is discontinued.

(d) The physician maintains a patient treatment plan that

includes the dose, route of administration, planned duration,

and monitoring of the patient’s symptoms and other indicators of

tolerance or reaction to the low-THC cannabis.

(e) The physician submits the patient treatment plan

quarterly to the University of Florida College of Pharmacy for

research on the safety and efficacy of low-THC cannabis on

patients.

(f) The physician obtains the voluntary informed consent of

the patient or the patient’s legal guardian to treatment with

low-THC cannabis after sufficiently explaining the current state

of knowledge in the medical community of the effectiveness of

treatment of the patient’s condition with low-THC cannabis, the

medically acceptable alternatives, and the potential risks and

side effects.

(3) PENALTIES.—

(a) A physician commits a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083, if the

physician orders low-THC cannabis for a patient without a
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reasonable belief that the patient is suffering from:

1. Cancer or a physical medical condition that chronically

produces symptoms of seizures or severe and persistent muscle

spasms that can be treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that

chronically produces symptoms of seizures or severe and

persistent muscle spasms that can be alleviated with low-THC

cannabis.

(b) Any person who fraudulently represents that he or she

has cancer or a physical medical condition that chronically

produces symptoms of seizures or severe and persistent muscle

spasms to a physician for the purpose of being ordered low-THC

cannabis by such physician commits a misdemeanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083.
(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis for use by a patient

in this state, the appropriate board shall require the ordering

physician licensed under chapter 458 or chapter 459 to

successfully complete an 8-hour course and subsequent

examination offered by the Florida Medical Association or the

Florida Osteopathic Medical Association that encompasses the

clinical indications for the appropriate use of low-THC

cannabis, the appropriate delivery mechanisms, the

contraindications for such use, as well as the relevant state

and federal laws governing the ordering, dispensing, and

possessing of this substance. The first course and examination

shall be presented by October 1, 2014, and shall be administered

at least annually thereafter. Successful completion of the

course may be used by a physician to satisfy 8 hours of the
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continuing medical education requirements required by his or her

respective board for licensure renewal. This course may be

offered in a distance learning format.

(b) The appropriate board shall require the medical

director of each dispensing organization approved under

subsection (5) to successfully complete a 2-hour course and

subsequent examination offered by the Florida Medical

Association or the Florida Osteopathic Medical Association that

encompasses appropriate safety procedures and knowledge of low-

THC cannabis.

(c) Successful completion of the course and examination

specified in paragraph (a) is required for every physician who

orders low-THC cannabis each time such physician renews his or

her license. In addition, successful completion of the course

and examination specified in paragraph (b) is required for the

medical director of each dispensing organization each time such

physician renews his or her license.

(d) A physician who fails to comply with this subsection

and who orders low-THC cannabis may be subject to disciplinary

action under the applicable practice act and under s.
456.072 (1) (k).
(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, the

department shall:

(a) Create a secure, electronic, and online compassionate

use registry for the registration of physicians and patients as

provided under this section. The registry must be accessible to

law enforcement agencies and to a dispensing organization in

order to verify patient authorization for low-THC cannabis and

record the low-THC cannabis dispensed. The registry must prevent
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175| an active registration of a patient by multiple physicians.

176 (b) Authorize the establishment of five dispensing

177 organizations to ensure reasonable statewide accessibility and

178 availability as necessary for patients registered in the

179| compassionate use registry and who are ordered low-THC cannabis

180| under this section, one in each of the following regions:

181 northwest Florida, northeast Florida, central Florida, southeast

182 Florida, and southwest Florida. The department shall develop an

183 application form and impose an initial application and biennial

184 renewal fee that is sufficient to cover the costs of

185| administering this section. An applicant for approval as a

186| dispensing organization must be able to demonstrate:

187 1. The technical and technological ability to cultivate and

188| produce low-THC cannabis. The applicant must possess a valid

189 certificate of registration issued by the Department of

190| Agriculture and Consumer Services pursuant to s. 581.131 that is

191 issued for the cultivation of more than 400,000 plants, be

192 operated by a nurseryman as defined in s. 581.011, and have been

193 operated as a registered nursery in this state for at least 30

194 continuous years.

195 2. The ability to secure the premises, resources, and

196| personnel necessary to operate as a dispensing organization.

197 3. The ability to maintain accountability of all raw

198| materials, finished products, and any byproducts to prevent

199| diversion or unlawful access to or possession of these

200 substances.

201 4. An infrastructure reasonably located to dispense low-THC

202 cannabis to registered patients statewide or regionally as

203 determined by the department.
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5. The financial ability to maintain operations for the

duration of the 2-year approval cycle, including the provision

of certified financials to the department. Upon approval, the

applicant must post a $5 million performance bond.

6. That all owners and managers have been fingerprinted and

have successfully passed a level 2 background screening pursuant

to s. 435.04.

7. The employment of a medical director who is a physician

licensed under chapter 458 or chapter 459 to supervise the

activities of the dispensing organization.

(c) Monitor physician registration and ordering of low-THC

cannabis for ordering practices that could facilitate unlawful

diversion or misuse of low-THC cannabis and take disciplinary

action as indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing

organization shall maintain compliance with the criteria

demonstrated for selection and approval as a dispensing

organization under subsection (5) at all times. Before

dispensing low-THC cannabis to a qualified patient, the

dispensing organization shall verify that the patient has an

active registration in the compassionate use registry, the order

presented matches the order contents as recorded in the

registry, and the order has not already been filled. Upon

dispensing the low-THC cannabis, the dispensing organization

shall record in the registry the date, time, quantity, and form

of low-THC cannabis dispensed.
(7) EXCEPTIONS TO OTHER LAWS.—
(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or
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any other provision of law, but subject to the requirements of

this section, a gqualified patient and the qualified patient’s

legal representative may purchase and possess for the patient’s

medical use up to the amount of low-THC cannabis ordered for the

patient.
(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

any other provision of law, but subject to the requirements of

this section, an approved dispensing organization and its

owners, managers, and employees may manufacture, possess, sell,

deliver, distribute, dispense, and lawfully dispose of

reasonable quantities, as established by department rule, of

low-THC cannabis. For purposes of this subsection, the terms

7 7

“manufacture,” “possession,” “deliver,” “distribute,” and

“dispense” have the same meanings as provided in s. 893.02.

(c) An approved dispensing organization and its owners,

managers, and employees are not subject to licensure or

regulation under chapter 465 for manufacturing, possessing,

selling, delivering, distributing, dispensing, or lawfully

disposing of reasonable gquantities, as established by department

rule, of low-THC cannabis.

Section 3. Section 385.211, Florida Statutes, is created to

read:

385.211 Refractory and intractable epilepsy treatment and

research at recognized medical centers.—

(1) As used in this section, the term “low-THC cannabis”

means “low-THC cannabis” as defined in s. 381.986 that is

dispensed only from a dispensing organization as defined in s.
381.986.

(2) Notwithstanding chapter 893, medical centers recognized
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pursuant to s. 381.925 may conduct research on cannabidiol and

low-THC cannabis. This research may include, but is not limited

to, the agricultural development, production, clinical research,

and use of liquid medical derivatives of cannabidiol and low-THC

cannabis for the treatment for refractory or intractable

epilepsy. The authority for recognized medical centers to

conduct this research is derived from 21 C.F.R. parts 312 and

316. Current state or privately obtained research funds may be

used to support the activities described in this section.

Section 4. Section 385.212, Florida Statutes, is created to

read:

385.212 Powers and duties of the Department of Health;

Office of Compassionate Use.—

(1) The Department of Health shall establish an Office of

Compassionate Use under the direction of the Deputy State Health
Officer.

(2) The Office of Compassionate Use may enhance access to

investigational new drugs for Florida patients through approved

clinical treatment plans or studies. The Office of Compassionate

Use may:

(a) Create a network of state universities and medical

centers recognized pursuant to s. 381.925.

(b) Make any necessary application to the United States

Food and Drug Administration or a pharmaceutical manufacturer to

facilitate enhanced access to compassionate use for Florida

patients.

(c) Enter into any agreements necessary to facilitate

enhanced access to compassionate use for Florida patients.

(3) The department may adopt rules necessary to implement
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this section.

Section 5. Subsection (3) of section 893.02, Florida
Statutes, is amended to read:

893.02 Definitions.—The following words and phrases as used
in this chapter shall have the following meanings, unless the
context otherwise requires:

(3) “Cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin
extracted from any part of the plant; and every compound,
manufacture, salt, derivative, mixture, or preparation of the

plant or its seeds or resin. The term does not include “1low-THC

7

cannabis,” as defined in s. 381.986, if manufactured, possessed,

sold, purchased, delivered, distributed, or dispensed, in

conformance with s. 381.986.

Section 6. Section 1004.441, Florida Statutes, 1s created

to read:

1004.441 Refractory and intractable epilepsy treatment and

research.—

(1) As used in this section, the term “low-THC cannabis”

means “low-THC cannabis” as defined in s. 381.986 that is

dispensed only from a dispensing organization as defined in s.
381.986.

(2) Notwithstanding chapter 893, state universities with

both medical and agricultural research programs, including those

that have satellite campuses or research agreements with other

similar institutions, may conduct research on cannabidiol and

low-THC cannabis. This research may include, but is not limited

to, the agricultural development, production, clinical research,

and use of liquid medical derivatives of cannabidiol and low-THC
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320 cannabis for the treatment for refractory or intractable

321 epilepsy. The authority for state universities to conduct this

322 research is derived from 21 C.F.R. parts 312 and 316. Current

323 state or privately obtained research funds may be used to

324| support the activities authorized by this section.

325 Section 7. (1) As used in this section, the term

326| “cannabidiol” means an extract from the cannabis plant that has

327 less than 0.8 percent tetrahydrocannabinol and the chemical

328 signature 2-[ (1R, 6R)-6-isopropenyl-3-methylcyclohex-2-en-1-yl]-

329| bL-pentylbenzene-1,3-diol, or a derivative thereof, as determined

330| by the International Union of Pure and Applied Chemistry.
331 (2) For the 2014-2015 fiscal year, $1 million in

332| nonrecurring general revenue 1s appropriated to the Department

333 of Health for the James and Esther King Biomedical Research

334 Program and shall be deposited into the Biomedical Research

335 Trust Fund. These funds shall be reserved for research of

336 cannabidiol and its effect on intractable childhood epilepsy.

337 (3) Biomedical research funding for research of cannabidiol

338 and its effect on intractable childhood epilepsy shall be

339 awarded pursuant to s. 215.5602, Florida Statutes. An

340 application for such funding may be submitted by any research

341 university in the state that has obtained approval from the

342| United States Food and Drug Administration for an exploratory

343 investigational new drug study of cannabidiol and its effect on

344 intractable childhood epilepsy. For purposes of this section,

345 the Biomedical Research Advisory Council created under s.

346 215.5602, Florida Statutes, shall advise the State Surgeon

347 General as to the direction and scope of research of cannabidiol

348 and its effect on intractable childhood epilepsy and the award
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349| of research funding.

350 Section 8. This act shall take effect upon becoming a law.
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An act relating to public records; creating s.
381.987, F.S.; exempting from public records
requirements personal identifying information of
patients and physicians held by the Department of
Health in the compassionate use registry; exempting
information related to ordering and dispensing low-THC
cannabis; authorizing specified persons and entities
access to the exempt information; requiring that
information released from the registry remain
confidential; providing a criminal penalty; providing
for future legislative review and repeal; providing a
statement of public necessity; providing a contingent

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 381.987, Florida Statutes, is created to

read:

381.987 Public records exemption for personal identifying

information in the compassionate use registry.—

(1) A patient’s personal identifying information held by

the department in the compassionate use registry established

under s. 381.986, including, but not limited to, the patient’s

name, address, telephone number, and government-issued

identification number, and all information pertaining to the

physician’s order for low-THC cannabis and the dispensing

thereof are confidential and exempt from s. 119.07(1) and s.

24 (a), Art. I of the State Constitution.
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(2) A physician’s identifying information held by the

department in the compassionate use registry established under

s. 381.986, including, but not limited to, the physician’s name,

address, telephone number, government-issued identification

number, and Drug Enforcement Administration number, and all

information pertaining to the physician’s order for low-THC

cannabis and the dispensing thereof are confidential and exempt

from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution.

(3) The department shall allow access to the registry,

including access to confidential and exempt information, to:

(a) A law enforcement agency that is investigating a

violation of law regarding cannabis in which the subject of the

investigation claims an exception established under s. 381.986.

(b) A dispensing organization approved by the department

pursuant to s. 381.986 which is attempting to verify the

authenticity of a physician’s order for low-THC cannabis,

including whether the order had been previously filled and

whether the order was written for the person attempting to have

it filled.

(c) A physician who has written an order for low-THC

cannabis for the purpose of monitoring the patient’s use of such

cannabis or for the purpose of determining, before issuing an

order for low-THC cannabis, whether another physician has

ordered the patient’s use of low-THC cannabis. The physician may

access the confidential and exempt information only for the

patient for whom he or she has ordered or is determining whether

to order the use of low-THC cannabis pursuant to s. 381.986.

(d) An employee of the department for the purposes of
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maintaining the registry and periodic reporting or disclosure of

information that has been redacted to exclude personal

identifying information.

(e) The department’s relevant health care regulatory boards

responsible for the licensure, regulation, or discipline of a

physician if he or she is involved in a specific investigation

of a violation of s. 381.986. If a health care regulatory

board’s investigation reveals potential criminal activity, the

board may provide any relevant information to the appropriate

law enforcement agency.

(f) A person engaged in bona fide research if the person

agrees:

1. To submit a research plan to the department which

specifies the exact nature of the information requested and the

intended use of the information;

2. To maintain the confidentiality of the records or

information i1if personal identifying information is made

available to the researcher;

3. To destroy any confidential and exempt records or

information obtained after the research is concluded; and

4. Not to contact, directly or indirectly, for any purpose,

a patient or physician whose information is in the registry.

(4) All information released from the registry under

subsection (3) remains confidential and exempt, and a person who

receives access to such information must maintain the

confidential and exempt status of the information received.

(5) A person who willfully and knowingly violates this

section commits a felony of the third degree, punishable as

provided in s. 775.082, s. 775.083, or s. 775.084.
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(6) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2019, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that identifying information of patients and

physicians held by the Department of Health in the compassionate

use registry established under s. 381.986, Florida Statutes, be

made confidential and exempt from s. 119.07(1), Florida

Statutes, and s. 24 (a), Article I of the State Constitution.

Specifically, the Legislature finds that it is a public

necessity to make confidential and exempt from public records

requirements the names, addresses, telephone numbers, and

government-issued identification numbers of patients and

physicians and any other information on or pertaining to a

physician’s order for low-THC cannabis written pursuant to s.

381.986, Florida Statutes, which are held in the registry. The

choice made by a physician and his or her patient to use low-THC

cannabis to treat that patient’s medical condition or symptoms

is a personal and private matter between those two parties. The

availability of such information to the public could make the

public aware of both the patient’s use of low-THC cannabis and

the patient’s diseases or other medical conditions for which the

patient is using low-THC cannabis. The knowledge of the

patient’s use of low-THC cannabis, the knowledge that the

physician ordered the use of low-THC cannabis, and the knowledge

of the patient’s medical condition could be used to embarrass,

humiliate, harass, or discriminate against the patient and the

physician. This information could be used as a discriminatory
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117 tool by an employer who disapproves of the patient’s use of low-

118 THC cannabis or of the physician’s ordering such use. However,

119| despite the potential hazards of collecting such information,

120| maintaining the compassionate use registry established under s.

121 381.986, Florida Statutes, 1s necessary to prevent the diversion

122 and nonmedical use of any low-THC cannabis as well as to aid and

123| improve research done on the efficacy of low-THC cannabis. Thus,

124 the Legislature finds that it is a public necessity to make

125 confidential and exempt from public records requirements the

126 identifying information of patients and physicians held by the

127 Department of Health in the compassionate use registry

128 established under s. 381.986, Florida Statutes.

129 Section 3. This act shall take effect on the same date that
130 SB 1030, or similar legislation establishing an electronic

131 system to record a physician’s orders for, and a patient’s use
132 of, low-THC cannabis takes effect, if such legislation is

133 adopted in the same legislative session or an extension thereof

134 and becomes a law.
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A summary of CS for CS for SB 1030 and its implementation to date.



Florida’s Current Medical Cannabis Law Summary

Compassionate Medical Cannabis Act of 2014

Patient Treatment with Low-THC Cannabis

The Compassionate Medical Cannabis Act of 2014 (act) legalized a low tetrahydrocannabinol
(THC) and high cannabidiol (CBD) form of cannabis (low-THC cannabis)? for the medical use®
by patients suffering from cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms. The act provides that a Florida
licensed allopathic or osteopathic physician who has completed the required training* and has
examined and is treating such a patient may order low-THC cannabis for that patient to treat a
disease, disorder, or condition or to alleviate its symptoms, if no other satisfactory alternative
treatment options exist for that patient. In order to meet the requirements of the act all of the
following conditions must apply:

e The patient is a permanent resident of Florida;

e The physician determines that the risks of ordering low-THC cannabis are reasonable in
light of the potential benefit for that patient;®

e The physician registers as the orderer of low-THC cannabis for the patient on the
compassionate use registry (registry) maintained by the DOH and updates the registry to
reflect the contents of the order;

e The physician maintains a patient treatment plan that includes the dose, route of
administration, planned duration, and monitoring of the patient’s symptoms and other
indicators of tolerance or reaction to the low-THC cannabis;

e The physician submits the patient treatment plan quarterly to the UF College of
Pharmacy for research on the safety and efficacy of low-THC cannabis on patients; and

e The physician obtains the voluntary informed consent of the patient or the patient’s legal
guardian to treatment with low-THC cannabis after sufficiently explaining the current
state of knowledge in the medical community of the effectiveness of treatment of the

! See ch. 2014-157, L.O.F., and s. 381.986, F.S.

2 The act defined “low-THC cannabis,” as the dried flowers of the plant Cannabis which contain 0.8 percent or less
of tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight, or the seeds, resin, or any
compound, manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or resin. See

s. 381.986(1)(b), F.S. Eleven states allow limited access to marijuana products (low-THC and/or high CBD-
cannabidiol): Alabama, Florida, lowa, Kentucky, Mississippi, Missouri, North Carolina, South Carolina, Tennessee,
Utah, and Wisconsin. Twenty-three states, the District of Columbia, and Guam have laws that permit the use of
marijuana for medicinal purposes. See infra note 28. See http://www.ncsl.org/research/health/state-medical-
marijuana-laws.aspx (Tables 1 and 2), (last visited on Sep. 28, 2015).

8 Pursuant to s. 381.986(1)(c), F.S., “medical use” means administration of the ordered amount of low-THC
cannabis; and the term does not include the possession, use, or administration by smoking, or the transfer of low-
THC cannabis to a person other than the qualified patient for whom it was ordered or the qualified patient’s legal
representative. Section 381.986(1)(e), F.S., defines “smoking” as burning or igniting a substance and inhaling the
smoke; smoking does not include the use of a vaporizer.

4 Section 381,986(4), F.S., requires such physicians to successfully complete an 8-hour course and examination
offered by the Florida Medical Association or the Florida Osteopathic Medical Association that encompasses the
clinical indications for the appropriate use of low-THC cannabis, appropriate delivery mechanisms,
contraindications for such use, and the state and federal laws governing its ordering, dispensing, and processing

S If a patient is younger than 18 years of age, a second physician must concur with this determination, and such
determination must be documented in the patient’s medical record.



http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx
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patient’s condition with low-THC cannabis, the medically acceptable alternatives, and the
potential risks and side effects.

A physician who orders low-THC cannabis for a patient without a reasonable belief that the
patient is suffering from a required condition and any person who fraudulently represents that he
or she has a required condition to a physician for the purpose of being ordered low-THC
cannabis commits a misdemeanor of the first degree. The DOH is required to monitor physician
registration and ordering of low-THC cannabis in order to take disciplinary action as needed.

The act creates exceptions to existing law to allow qualified patients® and their legal
representatives to purchase, acquire, and possess low-THC cannabis (up to the amount ordered)
for that patient’s medical use, and to allow dispensing organizations (DO), and their owners,
managers, and employees, to acquire, possess, cultivate, and dispose of excess product in
reasonable quantities to produce low-THC cannabis and to possess, process, and dispense low-
THC cannabis. DOs and their owners, managers, and employees are not subject to licensure and
regulation under ch. 465, F.S., relating to pharmacies.’

Dispensing Organizations

The act requires the DOH to approve five DOs with one in each of the following regions:
northwest Florida, northeast Florida, central Florida, southeast Florida and southwest Florida.? In
order to be approved as a DO, an applicant must possess a certificate of registration issued by the
Department of Agriculture and Consumer Services for the cultivation of more than 400,000
plants, be operated by a nurseryman, and have been operating as a registered nursery in this state
for at least 30 continuous years. Applicants are also required to demonstrate:
e The technical and technological ability to cultivate and produce low-THC cannabis.
e The ability to secure the premises, resources, and personnel necessary to operate as a DO.
e The ability to maintain accountability of all raw materials, finished products, and any
byproducts to prevent diversion or unlawful access to or possession of these substances.
e An infrastructure reasonably located to dispense low-THC cannabis to registered patients
statewide or regionally as determined by the department.
e The financial ability to maintain operations for the duration of the 2-year approval cycle,
including the provision of certified financials to the department;
e That all owners and managers have been fingerprinted and have successfully passed a
level 2 background screening pursuant to s. 435.04, F.S.; and
e The employment of a medical director, who must be a physician and have successfully
completed a course and examination that encompasses appropriate safety procedures and
knowledge of low-THC cannabis.®

6 See s. 381.986(1)(d), F.S., which provides that a “qualified patient” is a Florida resident who has been added by a
physician licensed under ch. 458, F.S., or ch. 459, F.S., to the compassionate use registry to receive low-THC
cannabis from a DO.

7 See s. 381.986(7)(c), F.S.

8 See s. 381.986(5)(b), F.S.

°1d.



Upon approval, a DO must post a $5 million performance bond. The DOH is authorized to
charge an initial application few and a licensure renewal fee, but is not authorized to charge an
initial licensure fee.’® An approved DO must also maintain all approval criteria at all times.

Beginning on July 7, 2014, the DOH held several rule workshops intended to write and adopt
rules implementing the provisions of s. 381.986, F.S., and the DOH put forward a proposed rule
on September 9, 2014. This proposed rule was challenged by multiple organizations involved in
the rulemaking workshops and was found to be an invalid exercise of delegated legislative
authority by the Administrative Law Judge on November 14, 2014.1! Afterward, the DOH held a
negotiated rulemaking workshop in February of 2015, which resulted in a new proposed rule
being published on February 6, 2015.12 The new proposed rule was also challenged on, among
other things, the DOH’s statement of estimated regulatory costs (SERC) and the DOH’s
conclusion that the rule will not require legislative ratification. Hearings were held on April 23
and 24, 2015, and a final order was issued on May 27, 2015, which found the rule to be valid.™
Currently, the rules have taken effect as of June 17, 2015, and the DOH held an application
period for DO approval which ended on July 8, 2015. The DOH received 28 applications for DO
approval but has not approved any DOs at present.!*

The Compassionate Use Registry

The act requires the DOH to create a secure, electronic, and online registry for the registration of
physicians and patients and for the verification of patient orders by DOs, which is accessible to
law enforcement. The registry must allow DOs to record the dispensation of low-THC cannabis,
and must prevent an active registration of a patient by multiple physicians. Physicians must
register qualified patients with the registry and DOs are required to verify that the patient has an
active registration in the registry, that the order presented matches the order contents as recorded
in the registry, and that the order has not already been filled before dispensing any low-THC
cannabis. DOs are also required to record in the registry the date, time, quantity, and form of
low-THC cannabis dispensed. The DOH has indicated that the registry is built and ready to move
to the operational phase.®®

The Office of Compassionate Use and Research on Low-THC Cannabis

The act requires the DOH to establish the Office of Compassionate Use under the direction of the
deputy state health officer to administer the act. The Office of Compassionate Use is authorized
to enhance access to investigational new drugs for Florida patients through approved clinical
treatment plans or studies, by:

104d.

11 See https://www.doah.state.fl.us/ROS/2014/14004296.pdf (last accessed March 27, 2015).

12 The rule is available at http://www.floridahealth.gov/programs-and-services/office-of-compassionate-
use/_documents/64-4-rule-text.pdf, (last visited on Sep. 28, 2015).

13 The final order is available at http://www.floridahealth.gov/programs-and-services/office-of-compassionate-
use/_documents/final-order-15-1694rp.pdf (last visited on Sep. 28, 2015).

14 Phone conversation with Marco Paredes, Legislative Planning Director for the DOH, on Sep. 23, 2015.

15 Conversation with Jennifer Tschetter, Chief of Staff (DOH) (March 20, 2015).
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http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/64-4-rule-text.pdf
http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/final-order-15-1694rp.pdf
http://www.floridahealth.gov/programs-and-services/office-of-compassionate-use/_documents/final-order-15-1694rp.pdf

Creating a network of state universities and medical centers recognized for demonstrating
excellence in patient-centered coordinated care for persons undergoing cancer treatment
and therapy in this state.®

Making any necessary application to the United States Food and Drug Administration or
a pharmaceutical manufacturer to facilitate enhanced access to compassionate use for
Florida patients; and

Entering into agreements necessary to facilitate enhanced access to compassionate use for
Florida patients.!’

The act includes several provisions related to research on low-THC cannabis and cannabidiol
including:

Requiring physicians to submit quarterly patient treatment plans to the UFCP for research
on the safety and efficacy of low-THC cannabis;

Authorizing state universities to perform research on cannabidiol and low-THC cannabis
and exempting them from the provisions in ch. 893, F.S., for the purposes of such
research; and

Appropriating $1 million to the James and Esther King Biomedical Research Program for
research on cannabidiol and its effects on intractable childhood epilepsy.

16 See s. 381.925, F.S.
17 See s. 385.212, F.S.
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1 A bill to be entitled

2 An act relating to the medical use of marijuana;

3 creating s. 381.99, F.S.; providing a short title;

4 creating s. 381.991, F.S.; defining terms; creating s.
5 381.992, F.S.; allowing registered patients and

6 designated caregivers to purchase, acquire, and

7 possess medical-grade marijuana subject to specified

8 requirements; allowing a cultivation and processing

9 licensee, employee, or contractor to acquire,

10 cultivate, transport, and sell marijuana under certain
11 circumstances; allowing a retail licensee to purchase,
12 receive, possess, store, dispense, and deliver

13 marijuana under certain circumstances; allowing a

14 licensed laboratory to receive marijuana for

15 certification purposes; prohibiting certain actions

16 regarding the acgquisition, possession, transfer, use,
17 and administration of marijuana; clarifying that a

18 person is prohibited from driving under the influence
19 of marijuana; creating s. 381.993, F.S.; specifying
20 registration requirements for a patient identification
21 card; allowing a qualified patient to designate a
22 caregiver subject to certain requirements; requiring
23 notification by the Department of Health of the denial
24 of a designated caregiver's registration; requiring
25 the department to create certain patient registration
26 and certification forms for availability by a
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277 specified date; requiring the department to update a
28 patient registry and issue an identification card
29 under certain circumstances within a specified
30 timeframe; specifying the requirements of the
31 identification card, including expiration and renewal
32 requirements; providing notification and return
33 requirements if the department removes the patient or
34 caregiver from the registry; creating s. 381.994,
35 F.S.; requiring the department to create an online
36 patient registry by a specified date subject to
37 certain requirements; creating s. 381.995, F.S.;
38 requiring the department to establish standards and
39 develop and accept licensure application forms for the
40 cultivation, processing, and sale of marijuana by a
41 specified date subject to certain requirements;
42 providing for an initial application fee, a licensure
43 fee, and a renewal fee for specified licenses;
44 requiring the department to issue certain licenses by
45 specified dates; specifying requirements for a
46 cultivation and processing license, including
47 expiration and renewal requirements; specifying
48 facility requirements for a cultivation and processing
49 licensee, including inspections and the issuance of
50 cultivation and processing facility licenses; allowing
51 a dispensing organization to use a contractor to
52 cultivate and process marijuana subject to certain
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53 requirements; directing a dispensing organization or
54 contractor to destroy all marijuana byproducts under
55 certain conditions within a specified timeframe;
56 allowing a cultivation and processing licensee to
57 sell, transport, and deliver marijuana products under
58 certain circumstances; prohibiting the Department of
59 Health from licensing retail facilities in a county
60 unless the board of county commissioners for that
61 county determines by ordinance the number and location
62 of retail facilities subject to certain limitations;
63 specifying the application requirements for a retail
64 license; requiring the department to consider certain
65 factors when issuing retail licenses to encourage a
66 competitive marketplace; providing expiration and
67 renewal requirements for a retail license; requiring
68 inspection of a retail facility before dispensing
69 marijuana; providing dispensing requirements; allowing
70 retail licensees to contract with certain types of
71 carriers to deliver marijuana under certain
72 circumstances; prohibiting a licensee from advertising
73 marijuana products; specifying inspection, license,
74 and testing requirements for certain facilities;
75 requiring the department to create standards and
76 impose penalties for a dispensing organization subject
77 to certain restrictions; requiring the department to
78 maintain a public, online list of all licensed retail
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79 facilities; creating s. 381.996, F.S.; providing

80 patient certification requirements relating to

81 qualified patients; requiring a physician to transfer

82 an order and update the registry subject to certain

83 requirements and time restraints; requiring physician

84 education; creating s. 381.997, F.S.; requiring

85 testing, certification, and reporting of results by an

86 independent laboratory before distribution or sale of

87 marijuana or marijuana products; providing package and

88 label requirements; requiring the department to

89 establish quality standards and testing procedures by

90 a certain date; creating s. 381.998, F.S.; providing

91 criminal penalties; creating s. 381.999, F.S.;

92 establishing that this act does not require or

93 restrict health insurance coverage for the purchase of

94 medical-grade marijuana; creating s. 381.9991, F.S.;

95 providing rulemaking authority; providing an effective

96 date.

97

98 Be It Enacted by the Legislature of the State of Florida:

99
100 Section 1. Section 381.99, Florida Statutes, is created to
101 read:
102 381.99 Short title.—Sections 381.99-381.9991 may be cited
103 as "The Florida Medical Marijuana Act."
104 Section 2. Section 381.991, Florida Statutes, 1s created
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105 to read:

106 381.991 Definitions.—As used in ss. 381.991-381.9991 the
107 term:
108 (1) "Allowed amount of medical-grade marijuana" means the

109| amount of medical-grade marijuana, or the equivalent amount in

110| processed form, which a physician may determine is necessary to

111 treat a registered patient's qualifying condition for 30 days.

112 (2) "Batch" means a specifically identified quantity of

113| processed marijuana that is uniform in strain; cultivated using

114 the same herbicides, pesticides, and fungicides; and harvested

115 at the same time from a single licensed cultivation and

116| processing facility.

117 (3) "Cultivation and processing facility" means a facility

118| licensed by the department for the cultivation of marijuana, the

119| processing of marijuana, or both.

120 (4) "Cultivation and processing license" means a license

121 issued by the department which authorizes the licensee to

122 cultivate or process, or to both cultivate and process,

123| marijuana at one or more cultivation and processing facilities.

124 (5) "Department" means the Department of Health.

125 (6) "Designated caregiver" means a person who is

126 registered with the department as the caregiver for one or more

127 registered patients.

128 (7) "Dispense" means the transfer or sale at a retail

129 facility of the allowed amount of medical-grade marijuana from a

130| dispensing organization to a registered patient or the patient's
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131 designated caregiver.

132 (8) "Dispensing organization" means an organization that

133| holds a cultivation and processing license, a retail license, or

134| Dboth.

135 (9) "Identification card" means a card issued by the

136| department only to registered patients and designated

137 caregivers.

138 (10) "Marijuana" has the same meaning as the term

139 "cannabis" in s. 893.02.

140 (11) "Medical-grade marijuana" means marijuana that has

141 been tested in accordance with s. 381.997; meets the standards

142| established by the department for sale to registered patients;

143| and is packaged, labeled, and ready to be dispensed.

144 (12) "Medical marijuana patient registry" means an online

145 electronic registry created and maintained by the department to

146| store identifying information for all registered patients and

147| designated caregivers.

148 (13) "Medical use" means the acquisition, possession,

149 transportation, use, and administration of the allowed amount of

150| medical-grade marijuana. The term does not include the use or

151 administration of medical-grade marijuana by, or possession of

152| medical-grade marijuana for, smoking.

153 (14) "Physician" means a physician who is licensed under

154 chapter 458 or chapter 459, has an effective federal Drug

155 Enforcement Administration Registration number, and meets the

156| requirements of s. 381.996(4).
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157 (15) "Qualified patient" means a resident of this state

158| who has been certified by a physician and diagnosed as suffering

159 from:

160 (a) Cancer;

161 (b) Positive status for human immunodeficiency virus
162 (HIV) ;

163 (c) Acquired immune deficiency syndrome (AIDS);

164 (d) Epilepsy;

165 (e) Amyotrophic lateral sclerosis (ALS);

166 (f) Multiple sclerosis;

167 (g) Crohn's disease;

168 (h) Parkinson's disease; or

169 (1) A terminal illness.

170 (16) "Registered patient”" means a qualified patient who

171| has registered with the department and has been issued a medical

172 marijuana registry identification card.

173 (17) "Retail facility" means a facility licensed by the

174 department to dispense medical-grade marijuana to registered

175| patients and caregivers.

176 (18) "Retail license" means a license issued by the

177| department which authorizes the licensee to dispense medical-

178 grade marijuana to registered patients and caregivers from a

179 retail facility.

180 (19) "Terminal illness" means a medical prognosis, as

181| determined by a physician, with a life expectancy of 1 year or

182 less i1f the illness runs 1its normal course.
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183 Section 3. Section 381.992, Florida Statutes, 1is created
184 to read:

185 381.992 Medical-grade marijuana.—

186 (1) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

187 any other law, but subject to the requirements in ss. 381.991-

188 381.9991, a registered patient or his or her designated

189 caregiver may purchase, acquire, and possess up to the allowed

190| amount of medical-grade marijuana, including paraphernalia, for

191| that patient's medical use. In order to maintain the protections

192| under this section, a registered patient or his or her

193] designated caregiver must demonstrate that:

194 (a) He or she is legally in possession of the medical-

195| grade marijuana, by producing his or her medical marijuana

196 identification card; and

197 (b) Any marijuana in his or her possession is within the

198 registered patient's allowed amount of marijuana, by producing a

199 receipt from the dispensing organization.

200 (2) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

201 any other law, but subject to the requirements in ss. 381.991-

202 381.9991, a cultivation and processing licensee and an employee

203| or contractor of a cultivation and processing licensee may

204 acquire, cultivate, and possess marijuana while on the property

205 of a cultivation and processing facility; may transport

206| marijuana between licensed facilities owned by the licensee; may

207 transport marijuana to independent laboratories for

208 certification as medical-grade marijuana; and may transport and
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209 sell medical-grade marijuana to retail facilities.

210 (3) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

211 any other law, but subject to the requirements in ss. 381.991-

212 381.9991, a retail licensee and an employee of a retail licensee

213| may purchase and receive medical-grade marijuana from a

214 cultivation and processing licensee or its employee or

215| contractor; may possess, store, and hold medical-grade marijuana

216| for retail sale; and may dispense the allowed amount of medical-

217| grade marijuana to a registered patient or designated caregiver

218| at a retail facility. A retail licensee and an employee or

219| contractor of a retail licensee may deliver medical-grade

220| marijuana to the residence of a registered patient.

221 (4) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

222 any other law, but subject to the requirements in ss. 381.991-

223 381.9991, a licensed laboratory and an employee of an

224 independent testing laboratory may receive and possess marijuana

225 for the sole purpose of testing the marijuana for certification

226 as medical-grade marijuana.

227 (5) This section does not authorize:

228 (a) The acquisition, purchase, transportation, use,

229| possession, or administration of any type of marijuana other

230 than medical-grade marijuana by a registered patient or

231 designated caregiver.

232 (b) The use of medical-grade marijuana by anyone other

233| than the registered patient for whom the medical-grade marijuana

234 was ordered.
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235 (c) The transfer or administration of medical-grade

236| marijuana to anyone other than the registered patient for whom

237| the medical-grade marijuana was ordered.

238 (d) The acquisition or purchase of medical-grade marijuana

239| by a registered patient or designated caregiver from an entity

240| other than a dispensing organization that has a retail license.

241 (e) A registered patient or designated caregiver to

242 transfer medical-grade marijuana to a person other than the

243| patient for whom the medical-grade marijuana was ordered or to

244 any entity except for the purpose of returning unused medical-

245! grade marijuana to a dispensing organization.

246 (f) The recommendation of medical-grade marijuana to a

247| minor without the written consent of a parent or guardian.

248 (g) The use or administration of medical-grade marijuana:
249 1. On any form of public transportation.

250 2. In any public place.

251 3. In a registered patient's place of work, if restricted

252 by his or her employer.

253 (h) The possession, use, or administration of medical-

254| grade marijuana:

255 1. In a state correctional institution, as defined in s.

256 944 .02 (8), or a correctional institution, as defined in s.

257 944.241 (2) (a);

258 2. On the grounds of any preschool, primary school, or

259 secondary school; or

260 3. On a school bus.
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261 (6) This section does not exempt any person from the

262| prohibition against driving under the influence provided in s.

263| 316.193.

264 Section 4. Section 381.993, Florida Statutes, 1s created
265 to read:

266 381.993 Medical marijuana patient and designated caregiver

267| registration.—

268 (1) In order to register for an identification card, a

269| qualified patient must submit to the department:

270 (a) A patient registration form;
271 (b) Proof of Florida residency; and
272 (c) A passport-style photograph taken within the previous

273 90 days.
274 (2) For a qualified patient to be registered and to

275 receive an identification card, a physician must submit a

276| patient-certification form directly to the department which

277 includes certification by the physician that the patient suffers

278 from one or more qualifying conditions specified in s.

2791 381.991(15).

280 (3) If a qualified patient is under 21 years of age, a

281 second physician must also submit a patient-certification form

282 that meets the requirements of subsection (2).

283 (4) The patient-certification form may be submitted

284 through the department website.

285 (5) A qualified patient may, at initial registration or

286| while a registered patient, designate a caregiver to assist him
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287 or her with the medical use of medical-grade marijuana. A

288 designated caregiver must be at least 21 years of age and must

289| meet the background screening requirements in s. 408.809 unless

290 the caregiver is assisting only his or her own spouse, parents,

291 children, or siblings. A designated caregiver may not be

292| registered to assist more than one patient at any given time

293 unless:

294 (a) All of the caregiver's registered patients are the

295| caregiver's parents, siblings, or children;

296 (b) All of the caregiver's registered patients are first

297 degree relations to each other who share a residence; and

298 (c) All of the caregiver's registered patients reside in

299 an assisted living facility, nursing home, or other such

300 facility and the caregiver is an employee of that facility.

301 (6) If the department determines, for any reason, that a

302 caregiver designated by a registered patient may not assist that

303| patient, the department must notify that patient of the denial

304 of the designated caregiver's registration.

305 (7) The department must create a registration form and a

306| patient-certification form and make the forms available to the

307| public by January 1, 2016. The registration form must require

308 the patient to include, at a minimum, the information required

309 to be on the patient's identification card and on his or her

310 designated caregiver's identification card if the patient is

311 designating a caregiver.

312 (8) Beginning on July 1, 2016, when the department
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313 receives a registration form, the supporting patient-

314 certification form, and proof of the patient's residency, the

315 department must, within 14 days:

316 (a) Enter the qualified patient's and his or her

317| designated caregiver's information into the medical marijuana

318| patient registry; and

319 (b) Issue an identification card to the qualified patient

320 and to that patient's designated caregiver, if applicable. The

321| department is not required to issue an additional identification

322 card to a designated caregiver who already possesses a valid

323 identification card when that caregiver becomes registered as

324 the caregiver for additional registered patients unless the

325| required information has changed. The expiration date for a

326| designated caregiver's identification card must coincide with

327 the last occurring expiration date on the identification card of

328 the patient the caregiver is registered to assist.

329 (9) Identification cards issued to registered patients and

330 designated caregivers must be resistant to counterfeiting and

331 include, but not be limited to, all of the following

332 information:

333 (a) The person's full legal name.

334 (b) The person's photograph.

335 (c) A randomly assigned identification number.

336 (d) The expiration date of the identification card.

337 (10) Except as provided in paragraph (8) (b), patient and

338 caregiver identification cards expire 1 year after the date they
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339 are issued. In order to renew an identification card, a

340 qualified patient must submit proof of continued residency and a

341| physician must certify to the department:

342 (a) That he or she has examined the patient during the

343| course of the patient's treatment with medical-grade marijuana.

344 (b) That the patient suffers from one or more qualifying

345 conditions.

346 (c) That, in the physician's good faith medical judgment,

347 the use of medical-grade marijuana gives the patient some relief

348 from the symptoms of the qualifying condition.

349 (d) The allowed amount of medical-grade marijuana that the

3501 physician orders for the patient's use.

351 (11) Should the department become aware of information

352 that would disqualify a patient or caregiver from being

353 registered, the department must notify that person of the change

354 in his or her status as follows:

355 (a) For registered patients, the department must give

356| notice at least 30 days before removing that patient from the

357 registry. The patient must return all medical-grade marijuana,

358| medical-grade marijuana products, and his or her identification

359| card to a retail facility within 30 days after receiving such

360 notice. A dispensing organization must notify the department

361 within 24 hours after it has received such a return. Such

362| notification may be submitted electronically.

363 (b) For designated caregivers, the department must give

364 notice to the registered patient and the designated caregiver at
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365 least 15 days before removing a caregiver from the registry. The

366 caregiver must return his or her identification card to a retail

367| facility within 15 days after receiving such notice. A

368| dispensing organization must notify the department within 24

369| hours after it has received such a return. Such notification may

370| be submitted electronically.

371 Section 5. Section 381.994, Florida Statutes, is created
372 to read:

373 381.994 FElectronic medical marijuana patient registry.—

374 (1) By July 1, 2016, the department must create a secure,

375| online, electronic medical marijuana patient registry containing

376 a file for each registered patient and caregiver and for each

377 certifying physician consisting of, but not limited to, all of

378 the following:

379 (a) For patients and caregivers:

380 1. His or her full legal name;

381 2. His or her photograph;

382 3. The randomly assigned identification number on his or

383 her identification card; and

384 4. The expiration date of the identification card.

385 (b) For physicians, the physician's full legal name and

386 license number.

387 (c) For a registered patient:

388 1. The full legal name of his or her designated caregiver,

389 if any;

390 2. His or her allowed amount of medical-grade marijuana;
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391 and

392 3. The concentration ranges of specified cannabinoids, if

393| any, ordered by the patient's certifying physician.

394 (d) For a designated caregiver:

395 1. The full legal name or names of all registered patients

396| whom the caregiver is registered to assist;

397 2. The allowed amount of medical-grade marijuana for each

398| patient the caregiver is registered to assist; and

399 3. The concentration ranges of specified cannabinoids, if

400 any, ordered by the certifying physician for each respective

401| patient the caregiver is registered to assist.

402 (e) The date and time of dispensing, and the allowed

403| amount of medical-grade marijuana dispensed, for each of that

404 registered patient's or caregiver's transactions with the

405 dispensing organization.

406 (2) The registry must be able to:

407 (a) Be accessed by a retail licensee or employee to verify

408 the authenticity of a patient identification card, to verify the

409 allowed amount and any specified type of medical-grade marijuana

410 ordered by his or her physician, and to determine the prior

411 dates on which and times at which medical-grade marijuana was

412 dispensed to the patient and the amount dispensed on each

413 occasion;

414 (b) Accept in real time the original and updated orders

415 for medical-grade marijuana from certifying physicians;

416 (c) Be accessed by law enforcement agencies in order to
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417 verify patient or caregiver authorization for possession of an

418 allowed amount of medical-grade marijuana; and

419 (d) Accept and post initial and updated information to

420| each registered patient's file from the dispensing organization

421 that shows the date, time, and amount of medical-grade marijuana

422| dispensed to that patient at the point of sale.

423 Section 6. Section 381.995, Florida Statutes, is created
424 to read:

425 381.995 Dispensing organizations.—

426 (1) By January 1, 2016, the department shall establish

427 operating standards for the cultivation, processing, packaging,

428| and labeling of marijuana, establish standards for the sale of

429| medical-grade marijuana, develop licensure application forms for

430 cultivation and processing licenses and retail licenses, make

431 such forms available to the public, establish procedures and

432 requirements for cultivation facility licenses and renewals and

433| processing facility licenses and renewals, and begin accepting

434 applications for licensure. The department may charge an initial

435 application fee of up to $100,000 for cultivation and processing

436 licenses and up to $10,000 for retail licenses, a licensure fee,

437 and a license renewal fee as necessary to pay for all expenses

438 incurred by the department in administering this section.

439 (2) The department must begin issuing cultivation and

440| processing licenses by March 1, 2016, and retail licenses by

441 July 1, 2016.

442 (3) The department may issue a cultivation and processing
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443 license to an applicant who provides:

444 (a) A completed cultivation and processing license

445| application form;

446 (b) The initial application fee;
447 (c) The legal name of the applicant;
448 (d) The physical address of each location where marijuana

449| will be cultivated and processed;

450 (e) The name, address, and date of birth of each principal

451 officer and board member, if applicable;

452 (£) The name, address, and date of birth of each of the

453| applicant's current employees who will participate in the

454| operations of the dispensing organization;

455 (g) Proof that all principals and employees of the

456 applicant have passed a level 2 background screening pursuant to

457 chapter 435 within the prior year;

458 (h) Proof of an established infrastructure or the ability

459 to establish an infrastructure in a reasonable amount of time

460 designed to cultivate, process, test, package, and label

461| marijuana and to deliver medical-grade marijuana to retail

462 facilities throughout the state;

463 (i) Proof that the applicant possesses the technical and

464 technological ability to cultivate and process medical-grade

465| marijuana;

466 (j) Proof of operating procedures designed to secure and

467| maintain accountability for all marijuana and marijuana-related

468| byproducts it may possess;
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469 (k) Proof of the financial ability to maintain operations

470 for the duration of the license;

471 (1) Proof of at least $1 million of hazard and liability

472 insurance for each cultivation and processing facility; and

473 (m) A $5 million performance and compliance bond, to be

474 forfeited if the licensee fails to maintain its license for the

475| duration of the licensure period or fails to comply with the

476| substantive requirements of this subsection and applicable

477| agency rules for the duration of the licensure period.

478 (4) A cultivation and processing license expires 2 years

479| after the date it is issued. The licensee must apply for a

480 renewed license before the expiration date. In order to receive

481 a renewed license, a cultivation and processing licensee must

482| demonstrate continued compliance with the requirements in

483 subsection (3) and have no outstanding substantial violations of

484 the standards established by the department for the cultivation,

485| processing, packaging, and labeling of marijuana and medical-

486| grade marijuana.

487 (5) A cultivation and processing licensee may cultivate

488| marijuana at one or more facilities only if each facility used

489 for cultivation has been inspected by the department and issued

490 a cultivation facility license. A cultivation and processing

491 licensee may process marijuana at one or more processing

492 facilities only if each facility used for processing has been

493 inspected by the department and issued a processing facility

494 license. A cultivation and processing licensee may cultivate and
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495| process marijuana at the same facility only if that facility has

496| been inspected by the department and issued both a cultivation

497| facility license and a processing facility license. Each

498 cultivation and processing facility must be secure and closed to

499 the public and may not be located within 1,000 feet of an

500| existing public or private elementary or secondary school, a

501 child care facility licensed under s. 402.302, or a licensed

502 service provider offering substance abuse services. The

503| department may establish by rule additional security and zoning

504| requirements for cultivation and processing facilities. All

505| matters regarding the licensure and regulation of cultivation

506| and processing facilities, including the location of such

507 facilities, are preempted to the state.

508 (6) Before beginning cultivation or processing at a

509 facility, that facility must be inspected and licensed as a

510 cultivation facility, a processing facility, or both by the

511 department. A cultivation and processing licensee may cultivate

512 and process marijuana only for the purpose of producing medical-

513 grade marijuana and may do so only at a licensed cultivation and

514| processing facility. Such processing may include, but is not

515 limited to, processing marijuana into medical-grade marijuana

516 and processing medical-grade marijuana into various forms

517 including, but not limited to, topical applications, oils, and

518 food products for a registered patient's use. A dispensing

519 organization may use a contractor to cultivate the marijuana, to

520| process marijuana into medical-grade marijuana, or to process
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521 the medical-grade marijuana into other forms, but the dispensing

522 organization is responsible for all of the operations performed

523| by each contractor relating to the cultivation and processing of

524| marijuana and the physical possession of all marijuana and

525| medical-grade marijuana. All work done by a contractor must be

526| performed at a licensed cultivation and processing facility. All

527| marijuana byproducts that are unable to be processed or

528 reprocessed into medical-grade marijuana must be destroyed by

529| the dispensing organization or its contractor within 48 hours

530 after processing is completed.

531 (7) A cultivation and processing licensee may transport,

532| or contract to have transported, marijuana and marijuana

533| products to independent testing laboratories to be tested and

534| certified as medical-grade marijuana.

535 (8) A cultivation and processing licensee may sell,

536 transport, and deliver medical-grade marijuana and medical-grade

537| marijuana products to retail licensees throughout the state.

538 (9) The department may not license any retail facilities

539 in a county unless the board of county commissioners for that

540 county determines by ordinance the number and location of any

541 retail facilities that may be located within that county. A

542 retail facility may not be located on the same property as a

543 facility licensed for cultivation or processing of marijuana or

544 within 1,000 feet of an existing public or private elementary or

545 secondary school, a child care facility licensed under s.

546 402.302, or a licensed service provider that offers substance
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547 abuse services.

548 (10) An applicant for a retail license must provide the

549| department with at least all of the following:

550 (a) A completed retail license application form.

551 (b) The initial application fee.

552 (c) The full legal name of the applicant.

553 (d) The physical address of the retail facility where

554| marijuana will be dispensed.

555 (e) TIdentifying information for all other current or

556| previous retail licenses held by the applicant.

557 (£) The name, address, and date of birth for each of the

558 applicant's principal officers and board members.

559 (g) The name, address, and date of birth of each of the

560| applicant's current employees who will participate in the

561 operations of the dispensing organization.

562 (h) Proof that all principals and employees of the

563 applicant have passed a level 2 background screening pursuant to

564 chapter 435 within the prior year.

565 (i) Proof of an established infrastructure or the ability

566 to establish an infrastructure in a reasonable amount of time

567| which is designed to receive medical-grade marijuana from

568 cultivation and processing facilities, the ability to maintain

569| the security of the retail facility to prevent theft or

570 diversion of any medical marijuana product received, the ability

571 to correctly dispense the allowed amount and specified type of

572| medical-grade marijuana to a registered patient or his or her
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573 designated caregiver pursuant to a physician's order, the

574 ability to check the medical marijuana patient registry, and the

575| ability to electronically update the medical marijuana patient

576| registry with dispensing information.

577 (j) Proof of operating procedures designed to secure and

578| maintain accountability for all medical-grade marijuana and

579| products that it may receive and possess.

580 (k) Proof of the financial ability to maintain operations

581 for the duration of the license.

582 (1) Proof of at least $500,000 of hazard and liability

583 insurance for each license.

584 (m) A $1 million performance and compliance bond, for each

585 license, to be forfeited if the licensee fails to maintain the

586| license for the duration of the licensure period or fails to

587 comply with the requirements of this subsection for the duration

588 of the licensure period.

589 (11) The department may issue multiple retail licenses to

590 a single qualified entity; however, to encourage a competitive

591| marketplace, when multiple entities have applied for a license

592 in the same county, in addition to the qualifications of each

593 applicant, the department shall consider the number of retail

594 licenses currently held by each applicant and the number of

595 separate entities that hold retail licenses within the same

596| geographic area.

597 (12) A retail license expires 2 years after the date it is

598 issued. The retail licensee must reapply for renewed licensure
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599| before the expiration date. In order to qualify for a renewed

600 license, a retail licensee must meet all the requirements for

601 initial licensure and have no outstanding substantial violations

602 of the applicable standards established by the department.

603 (13) Before beginning to dispense, each retail facility

604| must be inspected by the department. Retail licensees may

605| dispense the allowed amount of medical-grade marijuana to a

606| registered patient or the patient's designated caregiver only if

607 the dispensing organization's employee:

608 (a) Verifies the authenticity of the patient's or

609| caregiver's identification card with the medical marijuana

610| patient registry;

611 (b) Verifies the physician's order for medical-grade

612| marijuana with the medical marijuana patient registry;

613 (c) Determines that the registered patient has not been

614 dispensed the allowed amount of marijuana within the previous 30

615 days;

616 (d) Issues the registered patient or the patient's

617 caregiver a receipt that details the date and time of

618 dispensing, the amount of medical-grade marijuana dispensed, and

619 the person to whom the medical-grade marijuana was dispensed;

620 and

621 (e) Updates the medical marijuana patient registry with

622 the date and time of dispensing and the amount and type of

623| medical-grade marijuana being dispensed to the registered

624| patient before dispensing to that patient or that patient's
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625 designated caregiver.

626 (14) Retail licensees may contract with licensed and

627| bonded carriers to transport medical-grade marijuana and

628| medical-grade marijuana products between properties owned by the

629| licensee and to deliver it to the residence of a registered

630| patient.

631 (15) A licensee under the Florida Medical Marijuana Act

632| may not advertise its marijuana products.

633 (16) The department must inspect and license each

634| dispensing organization's cultivation and processing facilities

635| and retail facilities before those facilities begin operations.

636| The department must also inspect each licensed facility at least

637 once every 2 years. The department may also conduct additional

638 announced or unannounced inspections at reasonable hours in

639 order to ensure that such facilities meet the standards set by

640 the department. The department may test any marijuana, marijuana

641| product, medical-grade marijuana, or medical-grade marijuana

642| product in order to ensure that such marijuana, marijuana

643| product, medical-grade marijuana, or medical-grade marijuana

644 product meets the standards established by the department. The

645 department may, by interagency agreement with the Department of

646| Business and Professional Regulation or with the Department of

647| Agriculture and Consumer Services, perform joint inspections of

648 such facilities with those agencies.

649 (17) The department must create a schedule of violations

650 in rule in order to impose reasonable fines not to exceed
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651 $10,000 on a dispensing organization. In determining the amount

652 of the fine to be levied for a violation, the department shall

653 consider:

654 (a) The severity of the violation;

655 (b) Any actions taken by the dispensing organization to

656| correct the violation or to remedy complaints; and

657 (c) Any previous violations.

658 (18) The department may suspend, revoke, or refuse to

659| renew the license of a dispensing organization or of an

660 individual facility for violations of the standards established

661| by the department.

662 (19) The department shall maintain a publicly available,

663| easily accessible list on its website of all licensed retail

664 facilities.

665 Section 7. Section 381.996, Florida Statutes, is created
666 to read:
667 381.996 Patient certification.—

668 (1) A physician may certify a patient to the department as

669| a qualified patient if:

670 (a) The physician has seen the patient on a regular basis

671 to treat a qualifying condition for a period of at least 3

672| months immediately preceding the patient's submission of a

673| patient registration form to the department.

674 (b) The physician believes, in his or her good faith

675| medical judgment, the patient suffers from one or more of the

676| qualifying conditions.
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677 (2) After certifying a patient, the physician must

678 electronically transfer an original order for medical-grade

679| marijuana for that patient to the medical marijuana patient

680 registry. Such order must include, at a minimum, the allowed

681 amount of medical-grade marijuana and the concentration ranges

682 for individual cannabinoids, if any. The physician must also

683| wupdate the registry with any changes in the specifications of

684| his or her order for that patient within 7 days.

685 (3) If the physician becomes aware that the patient no

686| longer suffers from his or her qualifying condition or if the

687| physician's order for the allowed amount of medical marijuana

688 changes for that patient, the physician must update the registry

689| with the new information within 7 days.

690 (4) In order to qualify to issue patient certifications

691 for medical-grade marijuana, and before ordering medical-grade

692| marijuana for any patient, a physician must successfully

693 complete an 8-hour course and subsequent examination offered by

694 the Florida Medical Association or the Florida Osteopathic

695| Medical Association, as appropriate, which encompasses the

696 clinical indications for the appropriate use of medical-grade

697| marijuana, the appropriate delivery mechanisms, the

698 contraindications of the use of medical-grade marijuana, and the

699| relevant state and federal laws governing ordering, dispensing,

700 and possession. The appropriate boards shall offer the first

701 course and examination by October 1, 2015, and shall administer

702 them at least annually thereafter. Successful completion of the
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703 course may be used by a physician to satisfy 8 hours of the

704 continuing medical education requirements imposed by his or her

705| respective board for licensure renewal. This course may be

706| offered in a distance-learning format. Successful completion of

707| the course and examination is required for every physician who

708| orders medical-grade marijuana each time such physician renews

709 his or her license.

710 Section 8. Section 381.997, Florida Statutes, is created
711 to read:

712 381.997 Medical-grade marijuana testing and labeling.—

713 (1) A cultivation and processing licensee may not

714| distribute or sell medical-grade marijuana or product to a

715| retail licensee unless the batch of origin of that marijuana or

716| product has been tested by an independent testing laboratory and

717 the cultivation and processing licensee has received test

718 results from that laboratory which certify that the batch meets

719 the quality standards established by the department.

720 (2) When testing a batch of marijuana or product a testing

721 laboratory must, at a minimum, test for unsafe contaminants and

722 for presence and concentration of individual cannabinoids.

723 (3) FEach testing laboratory must report its findings for

724 each batch tested to the cultivation and processing licensee

725 from which the batch originated and to the department. Such

726 findings must include, at a minimum, the license number or

7277 numbers of the processing and cultivation facility from which

728 the batch originated, the size and batch number of the batch
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729 tested, the types of tests performed on the batch, and the

730 results of each test.

731 (4) Before distribution or sale to a retail licensee, any

732| medical-grade marijuana that meets department testing standards

733| must be packaged in a child-resistant container and labeled with

734 at least the name and license number of the cultivation and

735| processing licensee, the license number of the facility or

736| facilities where the batch was harvested and processed, the

737 harvest or production batch number, the concentration range of

738| each individual cannabinoid present at testing, and any other

739| labeling requirements established in Florida or federal law or

740 rules for that form of the product. For the purposes of this

741 subsection, any oil-based extraction meant for direct

742 consumption in small quantities as a supplement need not be

743 labeled as a food product.

744 (5) Before sale to a registered patient or caregiver, a

745 retail licensee must affix an additional label to each product

746 that includes the licensee's name and license number.

747 (6) By January 1, 2016, the department must establish

748 standards for quality and testing procedures and for maximum

749 levels of unsafe contaminants. The department must also create a

750 list of individual cannabinoids that must be tested for,

751 concentrations that are considered significant for those

752 cannabinoids, and varying ranges of concentrations for each

753 cannabinoid upon which a physician may base his or her order for

754 a patient's use of a specific strain of medical-grade marijuana.
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755 Section 9. Section 381.998, Florida Statutes, 1is created
756 to read:
757 381.998 Penalties.—

758 (1) A physician commits a misdemeanor of the first degree,

759| punishable as provided in s. 775.082 or s. 775.083, if he or she

760 orders medical-grade marijuana for a patient without a

761| reasonable belief that the patient is suffering from a condition

762 listed in s. 381.991(15).

763 (2) A person who fraudulently represents that he or she

764| has a medical condition listed in s. 381.991(15) for the purpose

765| of being ordered medical-grade marijuana by such physician

766| commits a misdemeanor of the first degree, punishable as

767| provided in s. 775.082 or s. 775.083.

768 Section 10. Section 381.999, Florida Statutes, 1s created
769 to read:
770 381.999 1Insurance.—The Florida Medical Marijuana Act does

771| not require a governmental, private, or other health insurance

772| provider or health care services plan to cover a claim for

773| reimbursement for the purchase of medical-grade marijuana nor

774 does i1t restrict such coverage.

775 Section 11. Section 381.9991, Florida Statutes, is created
776 to read:
777 381.9991 Rulemaking.-The department may adopt rules

778 related to health, safety, and welfare as necessary to implement

779 this act.
780 Section 12. This act shall take effect July 1, 2015.

Page 30 of 30

CODING: Words stricken are deletions; words underlined are additions.
hb0683-00



F L ORTIDA H O U S E O F R EPRESENTATIVE S

HB 1097 2015

1 A bill to be entitled

2 An act relating to public records; creating s.

3 381.9941, F.S.; exempting from public records

4 requirements personal identifying information of

5 patients and physicians held by the Department of

6 Health in the electronic medical marijuana patient

7 registry; exempting information related to ordering

8 and dispensing medical marijuana; authorizing

9 specified persons and entities access to the exempt
10 information; requiring that information released from
11 the registry remain confidential; providing a criminal
12 penalty; providing for future legislative review and
13 repeal; providing a statement of public necessity;
14 providing a contingent effective date.
15

16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Section 381.9941, Florida Statutes, is created
19| to read:

20 381.9941 Public records exemption for personal identifying

21 information in the electronic medical marijuana patient

22 registry.—
23 (1) A patient's personal identifying information held by

24 the department in the electronic medical marijuana patient

25| registry established under s. 381.994, including, but not

26 limited to, the patient's name, address, telephone number, and
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277 government-issued identification number, and all information

28| pertaining to the physician's order for medical marijuana and

29| the dispensing thereof are confidential and exempt from s.

30 119.07(1) and s. 24(a), Art. I of the State Constitution.

31 (2) A physician's identifying information held by the

32| department in the electronic medical marijuana patient registry

33 established under s. 381.994, including, but not limited to, the

34| physician's name, address, telephone number, government-issued

35| identification number, and Drug Enforcement Administration

36| number, and all information pertaining to the physician's order

37 for medical marijuana and the dispensing thereof are

38 confidential and exempt from s. 119.07(1) and s. 24(a), Art. I

39 of the State Constitution.

40 (3) The department shall allow access to the registry,

41 including access to confidential and exempt information, to:

42 (a) A law enforcement agency that is investigating a

43| wviolation of law regarding cannabis in which the subject of the

44 investigation claims an exception established under s. 381.994.

45 (b) A retail facility or employee approved by the

46| department that is attempting to verify the authenticity of a

47| physician's order for medical marijuana, including whether the

48 order had been previously filled and whether the order was

49| written for the person attempting to have it filled.

50 (c) A physician who has written an order for medical

51| marijuana for the purpose of monitoring the patient's use of

52 such cannabis or for the purpose of determining, before issuing
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53 an order for medical marijuana, whether another physician has

54 ordered the patient's use of medical marijuana. The physician

55| may access the confidential and exempt information only for the

56| patient for whom he or she has ordered or is determining whether

57 to order the use of medical marijuana pursuant to ss. 381.991-

58| 381.9991.

59 (d) An employee of the department for the purposes of

60| maintaining the registry and periodic reporting or disclosure of

61 information that has been redacted to exclude personal

62 identifying information.

63 (¢) The department's relevant health care regulatory

64| Dboards responsible for the licensure, regulation, or discipline

65| of a physician if he or she is involved in a specific

66| dinvestigation of a violation of ss. 381.991-381.9991. If a

67 health care regulatory board's investigation reveals potential

68 criminal activity, the board may provide any relevant

69 information to the appropriate law enforcement agency.

70 (4) All information released from the registry under

71 subsection (3) remains confidential and exempt, and a person who

72 receives access to such information must maintain the

73 confidential and exempt status of the information received.

74 (5) A person who willfully and knowingly violates this

75 section commits a felony of the third degree, punishable as

76 provided in s. 775.082, s. 775.083, or s. 775.084.

77 (6) This section is subject to the Open Government Sunset

78 Review Act in accordance with s. 119.15 and shall stand repealed
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79 on October 2, 2020, unless reviewed and saved from repeal

80 through reenactment by the Legislature.

81 Section 2. The Legislature finds that it is a public

82| necessity that identifying information of patients and

83| physicians held by the Department of Health in the electronic

84| medical marijuana patient registry established under s. 381.994,

85| Florida Statutes, be made confidential and exempt from s.

86 119.07 (1), Florida Statutes, and s. 24 (a), Article I of the

87 State Constitution. Specifically, the Legislature finds that it

88 is a public necessity to make confidential and exempt from

89| public records requirements the names, addresses, telephone

90| numbers, and government-issued identification numbers of

91| patients and physicians and any other information on or

92| pertaining to a physician's order for medical marijuana written

93 pursuant to s. 381.994, Florida Statutes, which are held in the

94 registry. The choice made by a physician and his or her patient

95 to use medical marijuana to treat that patient's medical

96 condition or symptoms is a personal and private matter between

97 those two parties. The availability of such information to the

98| public could make the public aware of both the patient's use of

99| medical marijuana and the patient's diseases or other medical

100 conditions for which the patient is using medical marijuana. The

101 knowledge of the patient's use of medical marijuana, the

102 knowledge that the physician ordered the use of medical

103| marijuana, and the knowledge of the patient's medical condition

104 could be used to embarrass, humiliate, harass, or discriminate
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105 against the patient and the physician. This information could be

106| wused as a discriminatory tool by an employer who disapproves of

107| the patient's use of medical marijuana or of the physician's

108 ordering such use. However, despite the potential hazards of

109 collecting such information, maintaining the electronic medical

110| marijuana patient registry established under s. 381.994, Florida

111 Statutes, is necessary to prevent the diversion and nonmedical

112| wuse of any medical marijuana. Thus, the Legislature finds that

113 it is a public necessity to make confidential and exempt from

114| public records requirements the identifying information of

115| patients and physicians held by the Department of Health in the

116| electronic medical marijuana patient registry established under

117 s. 381.994, Florida Statutes.

118 Section 3. This act shall take effect on the same date
119 that HB 683, or similar legislation establishing an electronic
120 system to record a physician's orders for, and a patient's use
121 of, medical marijuana takes effect, if such legislation is

122 adopted in the same legislative session or an extension thereof

123 and becomes a law.
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1 House Menori a

2 A nmenorial to the Congress of the United States,

3 urging Congress to renove marijuana fromthe Schedul e

4 | drug list and allow it to be researched and used for

5 medi cal purposes.

6

7 WHEREAS, nmarijuana is currently listed under the Controlled
8| Substances Act as a Schedule | drug and, under the act, such

9| drugs are considered to have a high potential for abuse and have
10| no currently accepted nedi cal use, and

11 WHEREAS, the District of Colunbia and twenty-three states
12| recognize the nedical value of marijuana in treating multiple

13| diseases and nedi cal conditions, and

14 WHEREAS, due to the Federal Government's resistance in

15| allowing marijuana to be used for nedical purposes, clinical

16| studies cannot be conducted, or are severely stunted, in

17| attenpting to discover the full potential of this plant and its
18| healing abilities, and

19 VWHEREAS, the few studies that have been done were conducted
20| despite the researcher's fears of being shut down or even
21| prosecuted, and
22 VWHEREAS, the studies and results on patients have proven
23| that marijuana has healing properties for many debilitating and
24| painful diseases, cancer, and other ailnents that currently
25| plague our citizens, and
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26 WHEREAS, if federal |aws were supportive of this plant as a
27| medicine, further studies could be conducted to |learn of all the
28| possibilities that this plant holds, and

29 WHEREAS, with the support of the Federal Governnent, highly
30| organized and supervised production facilities, as well as a

31| means of distribution, could be established, NON THEREFORE

32
33| Be It Resolved by the Legislature of the State of Florida:
34
35 That the Legislature of the State of Florida, with all due
36| respect, does hereby urge the United States Congress to renove
37| marijuana fromthe Schedule | drug list and allow marijuana to
38| be researched and used for nedical purposes.

39 BE | T FURTHER RESOLVED t hat copies of this nenorial be

40| dispatched to the President of the United States, to the

41| President of the United States Senate, to the Speaker of the

42| United States House of Representatives, and to each nmenber of
43| the Florida delegation to the United States Congress.
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A bill to be entitled
An act relating to the medical use of marijuana;
creating s. 381.99, F.S.; providing a short title;
creating s. 381.991, F.S.; defining terms; creating s.
381.992, F.S.; allowing registered patients and
designated caregivers to purchase, acquire, and
possess medical-grade marijuana subject to specified
requirements; allowing a cultivation and processing
licensee, employee, or contractor to acquire,
cultivate, transport, and sell marijuana under certain
circumstances; allowing a retail licensee to purchase,
receive, possess, store, dispense, and deliver
marijuana under certain circumstances; allowing a
licensed laboratory to receive marijuana for
certification purposes; prohibiting certain actions
regarding the acquisition, possession, transfer, use,
and administration of marijuana; clarifying that a
person is prohibited from driving under the influence
of marijuana; creating s. 381.993, F.S.; specifying
registration requirements for a patient identification
card; allowing a qualified patient to designate a
caregiver subject to certain requirements; requiring
notification by the Department of Health of the denial
of a designated caregiver’s registration; requiring
the department to create certain patient registration
and certification forms for availability by a
specified date; requiring the department to update a
patient registry and issue an identification card

under certain circumstances within a specified
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timeframe; specifying the requirements of the
identification card, including expiration and renewal
requirements; providing notification and return
requirements if the department removes the patient or
caregiver from the registry; creating s. 381.994,
F.S.; requiring the department to create an online
patient registry by a specified date subject to
certain requirements; creating s. 381.995, F.S.;
requiring the department to establish standards and
develop and accept licensure application forms for the
cultivation, processing, and sale of marijuana by a
specified date subject to certain requirements;
providing for an initial application fee, a licensure
fee, and a renewal fee for specified licenses;
requiring the department to issue certain licenses by
specified dates; specifying requirements for a
cultivation and processing license, including
expiration and renewal requirements; specifying
facility requirements for a cultivation and processing
licensee, including inspections and the issuance of
cultivation and processing facility licenses; allowing
a dispensing organization to use a contractor to
cultivate and process marijuana subject to certain
requirements; directing a dispensing organization or
contractor to destroy all marijuana byproducts under
certain conditions within a specified timeframe;
allowing a cultivation and processing licensee to
sell, transport, and deliver marijuana products under

certain circumstances; prohibiting the Department of
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Health from licensing retail facilities in a county
unless the board of county commissioners for that
county determines by ordinance the number and location
of retail facilities subject to certain limitations;
specifying the application requirements for a retail
license; requiring the department to consider certain
factors when issuing retail licenses to encourage a
competitive marketplace; providing expiration and
renewal requirements for a retail license; requiring
inspection of a retail facility before dispensing
marijuana; providing dispensing requirements; allowing
retail licensees to contract with certain types of
carriers to deliver marijuana under certain
circumstances; prohibiting a licensee from advertising
marijuana products; specifying inspection, license,
and testing requirements for certain facilities;
requiring the department to create standards and
impose penalties for a dispensing organization subject
to certain restrictions; requiring the department to
maintain a public, online list of all licensed retail
facilities; creating s. 381.996, F.S.; providing
patient certification requirements relating to
qualified patients; requiring a physician to transfer
an order and update the registry subject to certain
requirements and time restraints; requiring physician
education; creating s. 381.997, F.S.; requiring
testing, certification, and reporting of results by an
independent laboratory before distribution or sale of

marijuana or marijuana products; providing package and
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label requirements; requiring the department to
establish quality standards and testing procedures by
a certain date; creating s. 381.998, F.S.; providing
criminal penalties; creating s. 381.999, F.S.;
establishing that this act does not require or
restrict health insurance coverage for the purchase of
medical-grade marijuana; creating s. 381.9991, F.S.;
providing rulemaking authority; providing an effective

date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 381.99, Florida Statutes, 1is created to

read:

381.99 Short title.—Sections 381.99-381.9991 may be cited

as “The Florida Medical Marijuana Act.”

Section 2. Section 381.991, Florida Statutes, is created to
read:

381.991 Definitions.—As used in ss. 381.991-381.9991 the

term:

(1) “Allowed amount of medical-grade marijuana” means the

amount of medical-grade marijuana, or the equivalent amount in

processed form, which a physician may determine is necessary to

treat a registered patient’s qualifying condition or qualifying

symptom or symptoms for 30 days.

(2) “Batch” means a specifically identified quantity of

processed marijuana that is uniform in strain; cultivated using

the same herbicides, pesticides, and fungicides; and harvested

at the same time from a single licensed cultivation and
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processing facility.

(3) “Cultivation and processing facility” means a facility

licensed by the department for the cultivation of marijuana, the

processing of marijuana, or both.

(4) “Cultivation and processing license” means a license

issued by the department which authorizes the licensee to

cultivate or process, or to both cultivate and process,

marijuana at one or more cultivation and processing facilities.

(5) “Department” means the Department of Health.

(6) “Designated caregiver” means a person who is registered

with the department as the caregiver for one or more registered

patients.

(7) “Dispense” means the transfer or sale at a retail

facility of the allowed amount of medical-grade marijuana from a

dispensing organization to a registered patient or the patient’s

designated caregiver.

(8) “Dispensing organization” means an organization that

holds a cultivation and processing license, a retail license, or
both.

(9) “Identification card” means a card issued by the

department only to registered patients and designated

caregivers.

(10) “Marijuana” has the same meaning as the term

“cannabis” in s. 893.02.

(11) “Medical-grade marijuana” means marijuana that has

been tested in accordance with s. 381.997; meets the standards

established by the department for sale to registered patients;

and is packaged, labeled, and ready to be dispensed.

(12) “Medical marijuana patient registry” means an online
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electronic registry created and maintained by the department to

store identifying information for all registered patients and

designated caregivers.

(13) “Medical use” means the acquisition, possession,

transportation, use, and administration of the allowed amount of

medical-grade marijuana.

(14) “Physician” means a physician who is licensed under

chapter 458 or chapter 459 and meets the requirements of s.
381.996(4) .

(15) “Qualified patient” means a resident of this state who

has been certified by a physician and diagnosed as suffering

from:
(a) Cancer;
(b) Positive status for human immunodeficiency wvirus (HIV);
(c) Acquired immune deficiency syndrome (AIDS);
(d) Epilepsy;
(e) Amyotrophic lateral sclerosis (ALS);
(f) Multiple sclerosis;
(g) Crohn’s disease;
(h) Parkinson’s disease; or
(1) Any physical medical condition or treatment for a

medical condition that chronically produces one or more

qualifying symptoms.

16) “Qualifying symptom” means:

Cachexia or wasting syndrome;

Severe and persistent pain;

Persistent seizures; or

a)
b)
c) Severe and persistent nausea;
d)
e)

Severe and persistent muscle spasms.
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175 (17) “Registered patient” means a qualified patient who has

176 registered with the department and has been issued a medical

177| marijuana registry identification card.

178 (18) “Retail facility” means a facility licensed by the

179| department to dispense medical-grade marijuana to registered

180| patients and caregivers.

181 (19) “Retail license” means a license issued by the

182| department which authorizes the licensee to dispense medical-

183| grade marijuana to registered patients and caregivers from a

184 retail facility.

185 Section 3. Section 381.992, Florida Statutes, 1s created to
186 read:

187 381.992 Medical-grade marijuana.—

188 (1) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

189 any other law, but subject to the requirements in ss. 381.991-

190 381.9991, a registered patient or his or her designated

191 caregiver may purchase, acquire, and possess up to the allowed

192 amount of medical-grade marijuana, including paraphernalia, for

193| that patient’s medical use. In order to maintain the protections

194 under this section, a registered patient or his or her

195| designated caregiver must demonstrate that:

196 (a) He or she is legally in possession of the medical-grade

197| marijuana, by producing his or her medical marijuana

198 identification card; and

199 (b) Any marijuana in his or her possession is within the

200 registered patient’s allowed amount of marijuana, by producing a

201 receipt from the dispensing organization.
202 (2) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

203 any other law, but subject to the requirements in ss. 381.991-
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381.9991, a cultivation and processing licensee and an employee

or contractor of a cultivation and processing licensee may

acquire, cultivate, and possess marijuana while on the property

of a cultivation and processing facility; may transport

marijuana between licensed facilities owned by the licensee; may

transport marijuana to independent laboratories for

certification as medical-grade marijuana; and may transport and

sell medical-grade marijuana to retail facilities.

(3) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

any other law, but subject to the requirements in ss. 381.991-

381.9991, a retail licensee and an employee of a retail licensee

may purchase and receive medical-grade marijuana from a

cultivation and processing licensee or its employee or

contractor; may possess, store, and hold medical-grade marijuana

for retail sale; and may dispense the allowed amount of medical-

grade marijuana to a registered patient or designated caregiver

at a retail facility. A retail licensee and an employee or

contractor of a retail licensee may deliver medical-grade

marijuana to the residence of a registered patient.
(4) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or

any other law, but subject to the requirements in ss. 381.991-

381.9991, a licensed laboratory and an employee of an

independent testing laboratory may receive and possess marijuana

for the sole purpose of testing the marijuana for certification

as medical-grade marijuana.

(5) This section does not authorize:

(a) The acquisition, purchase, transportation, use,

possession, or administration of any type of marijuana other

than medical-grade marijuana by a registered patient or
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233 designated caregiver.

234 (b) The use of medical-grade marijuana by anyone other than

235| the registered patient for whom the medical-grade marijuana was
236| ordered.

237 (c) The transfer or administration of medical-grade

238| marijuana to anyone other than the registered patient for whom

239| the medical-grade marijuana was ordered.

240 (d) The acquisition or purchase of medical-grade marijuana

241| by a registered patient or designated caregiver from an entity

242| other than a dispensing organization that has a retail license.

243 (e) A registered patient or designated caregiver to

244 transfer medical-grade marijuana to a person other than the

245| patient for whom the medical-grade marijuana was ordered or to

246| any entity except for the purpose of returning unused medical-

247 grade marijuana to a dispensing organization.

248 (f) The use or administration of medical-grade marijuana:
249 1. On any form of public transportation.

250 2. In any public place.

251 3. In a registered patient’s place of work, if restricted

252 by his or her employer.

253 (g) The possession, use, or administration of medical-grade

254| marijuana:

255 1. In a correctional facility;

256 2. On the grounds of any preschool, primary school, or

257 secondary school; or

258 3. On a school bus.

259 (6) This section does not exempt any person from the

260| prohibition against driving under the influence provided in s.
261 316.193.
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262 Section 4. Section 381.993, Florida Statutes, is created to
263 read:
264 381.993 Medical marijuana patient and designated caregiver

265| registration.—

266 (1) In order to register for an identification card, a

267 qualified patient must submit to the department:

268 (a) A patient registration form;
269 (b) Proof of Florida residency; and
270 (c) A passport-style photograph taken within the previous

271 90 days.

272 (2) For a qualified patient to be registered and to receive

273 an identification card, a physician must submit a patient-

274 certification form directly to the department which includes:

275 (a) Certification by the physician that the patient suffers

276| from one or more qualifying conditions or symptoms specified in
277 s. 381.991(15); and

278 (b) Unless the patient suffers from a condition listed in

279 S. 381.991(15) (a)-(i), certification that in that physician’s

280 good faith medical judgment the patient has exhausted all other

281 reasonable medical treatments for those symptoms.

282 (3) If a qualified patient is under 21 years of age, a

283 second physician must also submit a patient-certification form

284 that meets the requirements of paragraphs (2) (a) and 2 (b).

285 (4) The patient-certification form may be submitted through

286 the department website.

287 (5) A qualified patient may, at initial registration or

288| while a registered patient, designate a caregiver to assist him

289 or her with the medical use of medical-grade marijuana. A

290 designated caregiver must be at least 21 years of age and must
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291| meet the background screening requirements in s. 408.809 unless

292 the caregiver is assisting only his or her own spouse, parents,

293| children, or siblings. A designated caregiver may not be

294| registered to assist more than one patient at any given time

295 unless:

296 (a) All of the caregiver’s registered patients are the

297 caregiver’s parents, siblings, or children;

298 (b) All of the caregiver’s registered patients are first

299| degree relations to each other who share a residence; and

300 (c) All of the caregiver’s registered patients reside in an

301| assisted living facility, nursing home, or other such facility

302 and the caregiver is an employee of that facility.

303 (6) If the department determines, for any reason, that a

304 caregiver designated by a registered patient may not assist that

305| patient, the department must notify that patient of the denial

306 of the designated caregiver’s registration.

307 (7) The department must create a registration form and a

308| patient-certification form and make the forms available to the

309| public by January 1, 2016. The registration form must require

310 the patient to include, at a minimum, the information required

311 to be on the patient’s identification card and on his or her

312| designated caregiver’s identification card if the patient is

313| designating a caregiver.

314 (8) Beginning on July 1, 2016, when the department receives

315 a registration form, the supporting patient-certification form,

316 and proof of the patient’s residency, the department must,

317 within 14 days:

318 (a) Enter the qualified patient’s and his or her designated

319 caregiver’s information into the medical marijuana patient
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320 registry; and

321 (b) Issue an identification card to the qualified patient

322 and to that patient’s designated caregiver, if applicable. The

323| department is not required to issue an additional identification

324 card to a designated caregiver who already possesses a valid

325 identification card when that caregiver becomes registered as

326 the caregiver for additional registered patients unless the

327 required information has changed. The expiration date for a

328| designated caregiver’s identification card must coincide with

329| the last occurring expiration date on the identification card of

330 the patient the caregiver is registered to assist.

331 (9) Identification cards issued to registered patients and

332 designated caregivers must be resistant to counterfeiting and

333 include, but not be limited to, all of the following

334 information:

335 (a) The person’s full legal name.

336 (b) The person’s photograph.

337 (c) A randomly assigned identification number.

338 (d) The expiration date of the identification card.

339 (10) Except as provided in paragraph (8) (b), patient and

340 caregiver identification cards expire 1 year after the date they

341 are issued. In order to renew an identification card, a

342| qualified patient must submit proof of continued residency and a

343| physician must certify to the department:

344 (a) That he or she has examined the patient during the

345 course of the patient’s treatment with medical-grade marijuana;

346 (b) That the patient suffers from one or more qualifying

347 symptoms or conditions;

348 (c) That, except for patients suffering from the conditions
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listed in s. 381.991(15) (a)-(i), in the physician’s good faith

medical judgment, there are no reasonable alternative medical

options for the relief of such symptom or symptoms;

(d) That, in the physician’s good faith medical judgment,

the use of medical-grade marijuana gives the patient some relief

from his or her symptoms; and

(e) The allowed amount of medical-grade marijuana that the

physician orders for the patient’s use.

(11) Should the department become aware of information that

would disqualify a patient or caregiver from being registered,

the department must notify that person of the change in his or

her status as follows:

(a) For registered patients, the department must give

notice at least 30 days before removing that patient from the

registry. The patient must return all medical-grade marijuana,

medical-grade marijuana products, and his or her identification

card to a retail facility within 30 days after receiving such

notice. A dispensing organization must notify the department

within 24 hours after it has received such a return. Such

notification may be submitted electronically.

(b) For designated caregivers, the department must give

notice to the registered patient and the designated caregiver at

least 15 days before removing a caregiver from the registry. The

caregiver must return his or her identification card to a retail

facility within 15 days after receiving such notice. A

dispensing organization must notify the department within 24

hours after it has received such a return. Such notification may

be submitted electronically.

Section 5. Section 381.994, Florida Statutes, is created to
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378 read:
379 381.994 Electronic medical marijuana patient registry.—
380 (1) By July 1, 2016, the department must create a secure,

381| online, electronic medical marijuana patient registry containing

382 a file for each registered patient and caregiver and for each

383| certifying physician consisting of, but not limited to, all of
384 the following:

385 (a) For patients and caregivers:

386 1. His or her full legal name;

387 2. His or her photograph;

388 3. The randomly assigned identification number on his or

389 her identification card; and

390 4. The expiration date of the identification card.

391 (b) For physicians, the physician’s full legal name and
392 license number.

393 (c) For a registered patient:

394 1. The full legal name of his or her designated caregiver,

395 if any;

396 2. His or her allowed amount of medical-grade marijuana;
397 and
398 3. The concentration ranges of specified cannabinoids, if

399| any, ordered by the patient’s certifying physician.

400 (d) For a designated caregiver:

401 1. The full legal name or names of all registered patients

402| whom the caregiver is registered to assist;

403 2. The allowed amount of medical-grade marijuana for each

404| patient the caregiver is registered to assist; and

405 3. The concentration ranges of specified cannabinoids, if

406 any, ordered by the certifying physician for each respective
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patient the caregiver is registered to assist.

(e) The date and time of dispensing, and the allowed amount

of medical-grade marijuana dispensed, for each of that

registered patient’s or caregiver’s transactions with the

dispensing organization.

(2) The registry must be able to:

(a) Be accessed by a retail licensee or employee to verify

the authenticity of a patient identification card, to verify the

allowed amount and any specified type of medical-grade marijuana

ordered by his or her physician, and to determine the prior

dates on which and times at which medical-grade marijuana was

dispensed to the patient and the amount dispensed on each

occasion;

(b) Accept in real time the original and updated orders for

medical-grade marijuana from certifying physicians;

(c) Be accessed by law enforcement agencies in order to

verify patient or caregiver authorization for possession of an

allowed amount of medical-grade marijuana; and

(d) Accept and post initial and updated information to each

registered patient’s file from the dispensing organization that

shows the date, time, and amount of medical-grade marijuana

dispensed to that patient at the point of sale.

Section 6. Section 381.995, Florida Statutes, is created to
read:
381.995 Dispensing organizations.—

(1) By January 1, 2016, the department shall establish

operating standards for the cultivation, processing, packaging,

and labeling of marijuana, establish standards for the sale of

medical-grade marijuana, develop licensure application forms for
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436 cultivation and processing licenses and retail licenses, make

437 such forms available to the public, establish procedures and

438| requirements for cultivation facility licenses and renewals and

439| processing facility licenses and renewals, and begin accepting

440| applications for licensure. The department may charge an initial

441 application fee of up to $100,000 for cultivation and processing

442 licenses and up to $10,000 for retail licenses, a licensure fee,

443 and a license renewal fee as necessary to pay for all expenses

444| incurred by the department in administering this section.

445 (2) The department must begin issuing cultivation and

446 processing licenses by March 1, 2016, and retail licenses by

447| July 1, 2016.

448 (3) The department may issue a cultivation and processing

449 license to an applicant who provides:

450 (a) A completed cultivation and processing license

451 application form;

452 (b) The initial application fee;
453 (c) The legal name of the applicant;
454 (d) The physical address of each location where marijuana

455 will be cultivated and processed;

456 (e) The name, address, and date of birth of each principal

457 officer and board member, if applicable;

458 (f) The name, address, and date of birth of each of the

459| applicant’s current employees who will participate in the

460 operations of the dispensing organization;

461 (g) Proof that all principals and employees of the

462 applicant have passed a level 2 background screening pursuant to

463| chapter 435 within the prior year;

464 (h) Proof of an established infrastructure or the ability
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465 to establish an infrastructure in a reasonable amount of time

466| designed to cultivate, process, test, package, and label

467| marijuana and to deliver medical-grade marijuana to retail

468 facilities throughout the state;

469 (i) Proof that the applicant possesses the technical and

470 technological ability to cultivate and process medical-grade

471| marijuana;

472 (j) Proof of operating procedures designed to secure and

473| maintain accountability for all marijuana and marijuana-related

474 byproducts it may possess;

475 (k) Proof of the financial ability to maintain operations

476 for the duration of the license;

477 (1) Proof of at least $1 million of hazard and liability

478 insurance for each cultivation and processing facility; and

479 (m) A $5 million performance and compliance bond, to be

480 forfeited i1f the licensee fails to maintain its license for the

481| duration of the licensure period or fails to comply with the

482 substantive requirements of this subsection and applicable

483| agency rules for the duration of the licensure period.

484 (4) A cultivation and processing license expires 2 years

485 after the date it is issued. The licensee must apply for a

486 renewed license before the expiration date. In order to receive

487 a renewed license, a cultivation and processing licensee must

488| demonstrate continued compliance with the requirements in

489 subsection (3) and have no outstanding substantial violations of

490 the standards established by the department for the cultivation,

491| processing, packaging, and labeling of marijuana and medical-

492| grade marijuana.

493 (5) A cultivation and processing licensee may cultivate
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494| marijuana at one or more facilities only if each facility used

495 for cultivation has been inspected by the department and issued

496| a cultivation facility license. A cultivation and processing

497 licensee may process marijuana at one or more processing

498 facilities only if each facility used for processing has been

499 inspected by the department and issued a processing facility

500 license. A cultivation and processing licensee may cultivate and

501| process marijuana at the same facility only if that facility has

502| been inspected by the department and issued both a cultivation

503| facility license and a processing facility license. Each

504 cultivation and processing facility must be secure and closed to

505| the public and may not be located within 1,000 feet of an

506| existing public or private elementary or secondary school, a

507 child care facility licensed under s. 402.302, or a licensed

508 service provider offering substance abuse services. The

509| department may establish by rule additional security and zoning

510 requirements for cultivation and processing facilities. All

511| matters regarding the licensure and reqgulation of cultivation

512 and processing facilities, including the location of such

513 facilities, are preempted to the state.

514 (6) Before beginning cultivation or processing at a

515 facility, that facility must be inspected and licensed as a

516| cultivation facility, a processing facility, or both by the

517 department. A cultivation and processing licensee may cultivate

518 and process marijuana only for the purpose of producing medical-

519| grade marijuana and may do so only at a licensed cultivation and

520| processing facility. Such processing may include, but is not

521 limited to, processing marijuana into medical-grade marijuana

522 and processing medical-grade marijuana into various forms
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523 including, but not limited to, topical applications, oils, and

524 food products for a registered patient’s use. A dispensing

525| organization may use a contractor to cultivate the marijuana, to

526| process marijuana into medical-grade marijuana, or to process

527| the medical-grade marijuana into other forms, but the dispensing

528 organization is responsible for all of the operations performed

529| by each contractor relating to the cultivation and processing of

530| marijuana and the physical possession of all marijuana and

531| medical-grade marijuana. All work done by a contractor must be

532| performed at a licensed cultivation and processing facility. All

533| marijuana byproducts that are unable to be processed or

534 reprocessed into medical-grade marijuana must be destroyed by

535 the dispensing organization or its contractor within 48 hours

536 after processing is completed.

537 (7) A cultivation and processing licensee may transport, or

538 contract to have transported, marijuana and marijuana products

539 to independent testing laboratories to be tested and certified

540 as medical-grade marijuana.

541 (8) A cultivation and processing licensee may sell,

542 transport, and deliver medical-grade marijuana and medical-grade

543| marijuana products to retail licensees throughout the state.

544 (9) The department may not license any retail facilities in

545 a county unless the board of county commissioners for that

546 county determines by ordinance the number and location of any

547 retail facilities that may be located within that county. A

548 retail facility may not be located on the same property as a

549| facility licensed for cultivation or processing of marijuana or

550 within 1,000 feet of an existing public or private elementary or

551 secondary school, a child care facility licensed under s.
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402.302, or a licensed service provider that offers substance

abuse services.

(10) An applicant for a retail license must provide the

department with at least all of the following:
(

A completed retail license application form.

The full legal name of the applicant.

0. |Q (O |®

)
(b) The initial application fee.
(c)
(d) The physical address of the retail facility where

marijuana will be dispensed.

(e) Identifying information for all other current or

previous retail licenses held by the applicant.

(f) The name, address, and date of birth for each of the

applicant’s principal officers and board members.

(g) The name, address, and date of birth of each of the

applicant’s current employees who will participate in the

operations of the dispensing organization.

(h) Proof that all principals and employees of the

applicant have passed a level 2 background screening pursuant to

chapter 435 within the prior year.

(i) Proof of an established infrastructure or the ability

to establish an infrastructure in a reasonable amount of time

which is designed to receive medical-grade marijuana from

cultivation and processing facilities, the ability to maintain

the security of the retail facility to prevent theft or

diversion of any medical marijuana product received, the ability

to correctly dispense the allowed amount and specified type of

medical-grade marijuana to a registered patient or his or her

designated caregiver pursuant to a physician’s order, the

ability to check the medical marijuana patient registry, and the
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581 ability to electronically update the medical marijuana patient

582 registry with dispensing information.

583 (jJ) Proof of operating procedures designed to secure and

584| maintain accountability for all medical-grade marijuana and

585| products that it may receive and possess.

586 (k) Proof of the financial ability to maintain operations

587 for the duration of the license.

588 (1) Proof of at least $500,000 of hazard and liability

589 insurance for each license.

590 (m) A $1 million performance and compliance bond, for each

591 license, to be forfeited if the licensee fails to maintain the

592 license for the duration of the licensure period or fails to

593| comply with the requirements of this subsection for the duration

594 of the licensure period.

595 (11) The department may issue multiple retail licenses to a

596 single qualified entity; however, to encourage a competitive

597| marketplace, when multiple entities have applied for a license

598 in the same county, in addition to the qualifications of each

599 applicant, the department shall consider the number of retail

600 licenses currently held by each applicant and the number of

601 separate entities that hold retail licenses within the same

602 geographic area.

603 (12) A retail license expires 2 years after the date it is

604 issued. The retail licensee must reapply for renewed licensure

605| Dbefore the expiration date. In order to qualify for a renewed

606 license, a retail licensee must meet all the requirements for

607 initial licensure and have no outstanding substantial violations

608 of the applicable standards established by the department.

609 (13) Before beginning to dispense, each retail facility
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610| must be inspected by the department. Retail licensees may

611 dispense the allowed amount of medical-grade marijuana to a

612 registered patient or the patient’s designated caregiver only if

613| the dispensing organization’s employee:

614 (a) Verifies the authenticity of the patient’s or

615| caregiver’s identification card with the medical marijuana

616| patient registry;

617 (b) Verifies the physician’s order for medical-grade

618| marijuana with the medical marijuana patient registry;

619 (c) Determines that the registered patient has not been

620| dispensed the allowed amount of marijuana within the previous 30

621 days;

622 (d) Issues the registered patient or the patient’s

623| caregiver a receipt that details the date and time of

624 dispensing, the amount of medical-grade marijuana dispensed, and

625 the person to whom the medical-grade marijuana was dispensed;
626 and

627 (e) Updates the medical marijuana patient registry with the

628| date and time of dispensing and the amount and type of medical-

629| grade marijuana being dispensed to the registered patient before

630 dispensing to that patient or that patient’s designated

631 caregiver.

632 (14) Retail licensees may contract with licensed and bonded

633 carriers to transport medical-grade marijuana and medical-grade

634| marijuana products between properties owned by the licensee and

635| to deliver it to the residence of a registered patient.

636 (15) A licensee under the Florida Medical Marijuana Act may

637 not advertise its marijuana products.

638 (16) The department must inspect and license each
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dispensing organization’s cultivation and processing facilities

and retail facilities before those facilities begin operations.

The department must also inspect each licensed facility at least

once every 2 years. The department may also conduct additional

announced or unannounced inspections at reasonable hours in

order to ensure that such facilities meet the standards set by

the department. The department may test any marijuana, marijuana

product, medical-grade marijuana, or medical-grade marijuana

product in order to ensure that such marijuana, marijuana

product, medical-grade marijuana, or medical-grade marijuana

product meets the standards established by the department. The

department may, by interagency agreement with the Department of

Business and Professional Regulation or with the Department of

Agriculture and Consumer Services, perform joint inspections of

such facilities with those agencies.

(17) The department must create a schedule of violations in

rule in order to impose reasonable fines not to exceed $10,000

on a dispensing organization. In determining the amount of the

fine to be levied for a violation, the department shall

consider:

(a) The severity of the violation;

(b) Any actions taken by the dispensing organization to

correct the violation or to remedy complaints; and

(c) Any previous violations.

(18) The department may suspend, revoke, or refuse to renew

the license of a dispensing organization or of an individual

facility for violations of the standards established by the

department.

(19) The department shall maintain a publicly available,
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easily accessible list on its website of all licensed retail

facilities.

Section 7. Section 381.996, Florida Statutes, is created to
read:

381.996 Patient certification.—

(1) A physician may certify a patient to the department as

a qualified patient if:

(a) The physician has seen the patient on a regular basis

for a period of at least 3 months;

(b) The physician certifies that, in his or her good faith

medical judgment, the patient chronically suffers from one or

more of the qualifying conditions or symptoms; and

(c) For patients who do not suffer from a condition listed

in s. 381.991(15) (a)-(i), the physician certifies that in his or

her good faith medical judgment the patient has exhausted all

other reasonably available medical treatments for any of the

patient’s qualifying symptoms.

(2) After certifying a patient, the physician must

electronically transfer an original order for medical-grade

marijuana for that patient to the medical marijuana patient

registry. Such order must include, at a minimum, the allowed

amount of medical-grade marijuana and the concentration ranges

for individual cannabinoids, if any. The physician must also

update the registry with any changes in the specifications of

his or her order for that patient within 7 days.

(3) If the physician becomes aware that alternative

treatments are available, that the patient no longer suffers

from his or her qualifying condition or symptom, or if the

physician’s order for the allowed amount of medical marijuana
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changes for that patient, the physician must update the registry

with the new information within 7 days.

(4) In order to qualify to issue patient certifications for

medical-grade marijuana, and before ordering medical-grade

marijuana for any patient, a physician must successfully

complete an 8-hour course and subsequent examination offered by

the Florida Medical Association or the Florida Osteopathic

Medical Association, as appropriate, which encompasses the

clinical indications for the appropriate use of medical-grade

marijuana, the appropriate delivery mechanisms, the

contraindications of the use of medical-grade marijuana, and the

relevant state and federal laws governing ordering, dispensing,

and possession. The appropriate boards shall offer the first

course and examination by October 1, 2015, and shall administer

them at least annually thereafter. Successful completion of the

course may be used by a physician to satisfy 8 hours of the

continuing medical education requirements imposed by his or her

respective board for licensure renewal. This course may be

offered in a distance-learning format. Successful completion of

the course and examination is required for every physician who

orders medical-grade marijuana each time such physician renews

his or her license.

Section 8. Section 381.997, Florida Statutes, is created to
read:

381.997 Medical-grade marijuana testing and labeling.—

(1) A cultivation and processing licensee may not

distribute or sell medical-grade marijuana or product to a

retail licensee unless the batch of origin of that marijuana or

product has been tested by an independent testing laboratory and
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the cultivation and processing licensee has received test

results from that laboratory which certify that the batch meets

the quality standards established by the department.

(2) When testing a batch of marijuana or product a testing

laboratory must, at a minimum, test for unsafe contaminants and

for presence and concentration of individual cannabinoids.

(3) Each testing laboratory must report its findings for

each batch tested to the cultivation and processing licensee

from which the batch originated and to the department. Such

findings must include, at a minimum, the license number or

numbers of the processing and cultivation facility from which

the batch originated, the size and batch number of the batch

tested, the types of tests performed on the batch, and the

results of each test.

(4) Before distribution or sale to a retail licensee, any

medical-grade marijuana that meets department testing standards

must be packaged in a child-resistant container and labeled with

at least the name and license number of the cultivation and

processing licensee, the license number of the facility or

facilities where the batch was harvested and processed, the

harvest or production batch number, the concentration range of

each individual cannabinoid present at testing, and any other

labeling requirements established in Florida or federal law or

rules for that form of the product. For the purposes of this

subsection, any oil-based extraction meant for direct

consumption in small quantities as a supplement need not be

labeled as a food product.

(5) Before sale to a registered patient or caregiver, a

retail licensee must affix an additional label to each product
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that includes the licensee’s name and license number.

(6) By January 1, 2016, the department must establish

standards for quality and testing procedures and for maximum

levels of unsafe contaminants. The department must also create a

list of individual cannabinoids that must be tested for,

concentrations that are considered significant for those

cannabinoids, and varying ranges of concentrations for each

cannabinoid upon which a physician may base his or her order for

a patient’s use of a specific strain of medical-grade marijuana.

Section 9. Section 381.998, Florida Statutes, 1s created to
read:

381.998 Penalties.—

(1) A physician commits a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083, if he or she

orders medical-grade marijuana for a patient without a

reasonable belief that the patient is suffering from a condition

or symptom listed in s. 381.991(15) or s. 381.991(16).

(2) A person who fraudulently represents that he or she has

a medical condition or symptom listed in s. 381.991(15) or s.

381.991(16) for the purpose of being ordered medical-grade

marijuana by such physician commits a misdemeanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083.

Section 10. Section 381.999, Florida Statutes, is created
to read:

381.999 Insurance.—The Florida Medical Marijuana Act does

not require a governmental, private, or other health insurance

provider or health care services plan to cover a claim for

reimbursement for the purchase of medical-grade marijuana nor

does i1t restrict such coverage.
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784 Section 11. Section 381.9991, Florida Statutes, is created
785 to read:

786 381.9991 Rulemaking Authority.-The department may adopt

7877 rules related to health, safety, and welfare as necessary to

788 implement this act.

789 Section 12. This act shall take effect July 1, 2015.
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ADbill to be entitled
An act relating to | ow THC cannabi s; anmendi ng s.
381.986, F.S.; defining terns; revising the illnesses
and synptons for which a physician nmay order a patient
t he medi cal use of | ow THC cannabis in certain
ci rcunst ances; providing that a physician who
i mproperly orders | ow THC cannabis is subject to
specified disciplinary action; revising the duties of
the Departnent of Health; requiring the departnent to
create a secure, electronic, and online conpassi onate
use registry; requiring the departnent to begin to
accept applications for licensure as a dispensing
organi zati on according to a specified application
process; requiring the departnent to review all
applications, notify applicants of deficient
applications, and request any additional information
within a specified period; requiring an application
for licensure to be filed and conplete by specified
dates; requiring the departnent to select two
applicants in specified regions for licensure as a
di spensi ng organi zation; requiring the departnment to
i ssue 10 additional licenses to qualified applicants
by lottery; authorizing applicants to operate in any
region of the state; prohibiting a dispensing
organi zation from having cultivation or processing
facilities outside the region in which it is licensed;
requiring the departnent to select by lottery another
applicant in certain circunstances; requiring the
departnent to conduct a new lottery after the
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revocation or the denial of renewal of a license;
requiring the departnent to conduct a lottery at
specified intervals if there are avail abl e di spensing
organi zation |icenses; providing an exenption for the
application process; requiring the departnent to use
an application formthat requires specified
information fromthe applicant; requiring the
department to inpose specified application fees;
requiring the departnent to i nspect each dispensing
organi zation’s properties, cultivation facilities,
processing facilities, and retail facilities before
those facilities may operate; authorizing foll owp

i nspections at reasonabl e hours; providing that
|icensure constitutes perm ssion for the departnent to
enter and inspect the prenmi ses and facilities of any
di spensi ng organi zation; authorizing the departnent to
i nspect any |icensed dispensing organization;

requi ring di spensing organi zations to nmake al

facility prem ses, equipnent, docunents, |ow THC
cannabi s, and | ow THC cannabi s products avail able to

t he departnent upon inspection; authorizing the
departnment to test | ow THC cannabis or | ow THC
cannabi s products; authorizing the departnent to
suspend or revoke a license, deny or refuse to renew a
Iicense, or inpose a nmaxi mum adm nistrative penalty
for specified acts or om ssions; requiring the
departnment to create a permtting process for vehicles
used for the transportation of | ow THC cannabis or

| ow- THC cannabi s products; authorizing the departnent
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to adopt rules as necessary for inplenmentation of

speci fied provisions and procedures, and to provide
speci fied gui dance; providing procedures and

requi renents for an applicant seeking |licensure as a
di spensi ng organi zation or the renewal of its |icense;
requiring the dispensing organization to verify
specified information of specified persons in certain
ci rcunst ances; authorizing a di spensing organi zation
to have cultivation facilities, processing facilities,
and retail facilities; authorizing a retail facility
to be established in a municipality only after such an
ordi nance has been created; authorizing a retai
facility to be established in the unincorporated areas
of a county only after such an ordi nance has been
created; requiring retail facilities to have al
utilities and resources necessary to store and

di spense | ow THC and | ow THC cannabi s products;
requiring retail facilities to be secured with
specified theft-prevention systens; requiring a

di spensi ng organi zation to provide the departnent with
specified updated information within a specified
period; authorizing a dispensing organi zation to
transport | ow THC cannabis or | ow THC cannabi s
products in vehicles in certain circunstances;

requi ring such vehicles to be operated by specified
persons in certain circunstances; requiring a fee for
a vehicle permt; requiring the signature of the
designated driver with a vehicle permt application;
providing for expiration of the permt in certain
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88 ci rcunstances; requiring the departnment to cancel a
89 vehicle permt upon the request of specified persons;
90 providing that the |licensee authorizes the inspection
91 and search of his or her vehicle without a search
92 warrant by specified persons; requiring all |ow THC
93 cannabi s and | ow THC cannabi s products to be tested by
94 an i ndependent testing | aboratory before the
95 di spensi ng organi zati on rmay dispense it; requiring the
96 i ndependent testing | aboratory to provide the | ab
97 results to the di spensing organi zation for a specified
98 determ nation; requiring all | ow THC cannabis and | ow
99 THC cannabi s products to be | abeled with specified
100 i nformation before dispensing; requiring the
101 University of Florida College of Pharmacy to establish
102 and maintain a specified safety and efficacy research
103 program providing programrequirenments; requiring the
104 departnment to provide information fromthe
105 prescription drug nonitoring programto the University
106 of Florida as needed; requiring the Agency for Health
107 Care Adm nistration to provide access to specified
108 pati ent records under certain circunstances;
109 prohi biting persons who have direct or indirect
110 interest in a dispensing organization and the
111 di spensi ng organi zation’s managers, enployees, and
112 contractors who directly interact with | ow THC
113 cannabi s and | ow THC cannabi s products from nmaki ng
114 recommendati ons, offering prescriptions, or providing
115 medi cal advice to qualified patients; providing that
116 the act does not provide an exception to the
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117 prohi bition agai nst driving under the influence;
118 aut hori zing specified individuals to manufacture,
119 possess, sell, deliver, distribute, dispense, and
120 awful Iy di spose of reasonable quantities of |ow THC
121 cannabis; authorizing a licensed | aboratory and its
122 enpl oyees to receive and possess | ow THC cannabis in
123 certain circunstances; providing that specified rules
124 adopted by the departnent are exenpt fromthe
125 requirenent to be ratified by the Legislature;
126 amending s. 381.987, F.S.; requiring the departnent to
127 al | ow specified persons engaged in research to access
128 t he conpassi onate use registry; amending s. 893. 055,
129 F.S.; providing that persons engaged in research at
130 the University of Florida shall have access to
131 specified information; anmending s. 893.0551, F.S.
132 provi ding a specified public records exenption for
133 persons engaged in research at the University of
134 Florida; providing an effective date.
135
136 Be It Enacted by the Legislature of the State of Florida:
137
138 Section 1. Section 381.986, Florida Statutes, is anmended to
139| read:
140 381. 986 Conpassi onate use of | ow THC cannabis. —
141 (1) DEFINITIONS. —-As used in this section, the term
142 (a) “Applicant” neans a person that has submtted an
143| application to the departnent for licensure or renewal as a
144| di spensing organization.
145 (b) “Batch” neans a specific quantity of | ow THC cannabi s
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product that is intended to have uniform character and quality,

within specified limts, and is produced at the sane tine from

one or nore harvests.

(c) “Dispensing organization” nmeans an applicant |icensed

organization—approved by the departnent to cultivate, process,

and di spense | ow THC cannabi s pursuant to this section
(d) “Harvest” neans a specifically identified and nunbered

gquantity of | ow THC cannabis cultivated using the sane

her bi ci des, pesticides, and fungicides and harvested at the sane

time froma single facility.

(e) “Independent testing | aboratory” nmeans a | aboratory,

and the managers, enployees, or contractors of the |aboratory,

whi ch have no direct or indirect interest in a dispensing

or gani zati on.

(f) by “Low THC cannabi s” neans a plant of the genus
Cannabis, the dried flowers of which contain 0.8 percent or |ess
of tetrahydrocannabi nol and nore than 10 percent of cannabi di ol
wei ght for weight; the seeds thereof; the resin extracted from
any part of such plant; or any conpound, nmanufacture, salt,
derivative, mxture, or preparation of such plant or its seeds
or resin that is dispensed only froma di spensing organi zati on.

(g) “Low THC cannabi s product” neans any product derived

froml| ow THC cannabis, including the resin extracted from any

part of such plant or any conpound, nmanufacture, salt,

derivative, mxture, or preparation of such plant or its seeds

or resin which is dispensed froma di spensi ng organi zati on. Low

THC cannabi s products include, but are not limted to, oils,

tinctures, creans, encapsul ations, and food products. Low THC

cannabi s food products may not include candy or simlar
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confectionary products that appeal to children. Al | ow THC

cannabi s products nust nmintain concentrations, weight for

wei ght, of 0.8 percent or |ess of tetrahydrocannabi nol and nore

than 10 percent of cannabi di ol .
(h) {6} “Medi cal use” nmeans adm nistration of the ordered

amount of | ow THC cannabis. The term does not include:

1. The possession, use, or adm nistration by snoking.

2. Fhetermalsodoes—hnot—inelude The transfer of |ow THC
cannabis to a person other than the qualified patient for whom
it was ordered or the qualified patient’s |egal representative
who is registered in the conpassionate use regi stry on behal f of

the qualified patient.
3. The use or adm nistration of | ow THC cannabis or | ow THC

cannabi s products:

a. On any formof public transportation.

b. In any public place.

c. In aregistered qualified patient’s place of work, if

restricted by his or her enpl oyer.

d. In a correctional facility.

e. On the grounds of any preschool, primary school, or

secondary school
f. On a school bus.
(i) “Qualified patient” neans a resident of this state

who has been added to the conpassionate use registry by a
physi cian |icensed under chapter 458 or chapter 459 to receive
| ow- THC cannabis from a di spensi ng organi zati on

(j)€e) “Snoking” neans burning or igniting a substance and
i nhal i ng the snoke. Snoking does not include the use of a
vapori zer.
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(2) PHYSI Cl AN ORDERI NG —
(a) EffeetiveJanuary—1—2015- A physician |icensed under
chapter 458 or chapter 459 who has examined and is treating a
patient suffering from cancer, human i munodefi ci ency virus,

acquired i mune deficiency syndrone, epilepsy, anyotrophic

|ateral sclerosis, autism nultiple sclerosis, Crohn’ s di sease,

Par ki nson’ s di sease, paraplegia, quadriplegia, or term nal
I e e e e A e
synptons—of —selzures—or—severe—and-persistent—uscle spasas my

order for the patient’s nedical use | ow THC cannabis to treat

such di sease, disorder, or condition; er to alleviate synptons
of such di sease, disorder, or condition; or to alleviate

synptons caused by a treatnment for such di sease, disorder, or

condition- if no other satisfactory alternative treatnent
options exist for that patient and all of the follow ng
condi-tions appl y:

1. {a) The patient is a permanent resident of this state.

2. {b) The physician determ nes that the risks of ordering
| ow- THC cannabis are reasonable in light of the potentia
benefit for that patient. |If a patient is younger than 18 years
of age, a second physician nust concur with this determ nation,
and such determ nation nust be docunented in the patient’s
medi cal record.

3. {c¢) The physician registers the patient, the patient’s

| egal representative if requested by the patient, and hinself or

herself as the orderer of |ow THC cannabis for the nanmed pati ent
on the conpassi onate use regi stry nmai ntai ned by the departnent
and updates the registry to reflect the contents of the order.
If the patient is a mnor, the physician nust register a |egal
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representative on the conpassi onate use registry. The physician

shal | deactivate the patient’s registration when treatnent is
di sconti nued.

4. ) The physician maintains a patient treatnent plan that
i ncludes the dose, route of adm nistration, planned duration,
and nonitoring of the patient’s synptons and ot her indicators of
tol erance or reaction to the | ow THC cannabi s.

5. {e} The physician submts the patient treatnent plan, as
wel | as any other requested nedical records, quarterly to the

Uni versity of Florida College of Pharmacy for research on the
safety and efficacy of |ow THC cannabis on patients pursuant to

subsection (8).

6. (> The physician obtains the voluntary infornmed consent
of the patient or the patient’s legal guardian to treatnent with
| ow- THC cannabis after sufficiently explaining the current state
of know edge in the nedical comunity of the effectiveness of
treatment of the patient’s conditions or synptons eendition with

| ow- THC cannabi s, the nedically acceptable alternatives, and the
potential risks and side effects.
(b) A physician who inproperly orders | ow THC cannabis is

subject to disciplinary action under the applicable practice act
and under s. 456.072(1) (k).

(3) PENALTIES. —

(a) A physician commts a m sdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083, if the
physi ci an orders | ow THC cannabis for a patient w thout a

reasonabl e belief that the patient is suffering fromat | east
one of the conditions listed in subsection (2).+

| v cal i eal e | he onicall
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e
(b) Any person who fraudulently represents that he or she

has at | east one condition listed in subsection (2) eancer—eor——a

i i to a physician
for the purpose of being ordered | ow THC cannabi s by such
physi cian comrits a m sdeneanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.

(4) PHYSI Cl AN EDUCATI ON. —

(a) Before ordering | ow THC cannabis for use by a patient
in this state, the appropriate board shall require the ordering
physi cian |icensed under chapter 458 or chapter 459 to
successfully conpl ete an 8-hour course and subsequent
exam nation offered by the Florida Medical Association or the
Fl ori da Osteopat hic Medi cal Association that enconpasses the
clinical indications for the appropriate use of |ow THC
cannabi s, the appropriate delivery nmechani sns, the
contraindications for such use, as well as the relevant state
and federal |aws governing the ordering, dispensing, and
possessing of this substance. The first course and exam nati on
shal |l be presented by October 1, 2014, and shall be adm ni stered
at least annually thereafter. Successful conpletion of the
course may be used by a physician to satisfy 8 hours of the
continui ng nedi cal education requirenents required by his or her
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respective board for licensure renewal. This course may be
offered in a distance | earning format.

(b) The appropriate board shall require the nedical
di rector of each dispensing organization approved under
subsection (5) to successfully conplete a 2-hour course and
subsequent exami nation offered by the Florida Medical
Associ ation or the Florida Osteopathic Medical Association that
enconpasses appropriate safety procedures and know edge of | ow
THC cannabi s.

(c) Successful conpletion of the course and exam nati on
specified in paragraph (a) is required for every physician who
orders | ow THC cannabi s each tinme such physician renews his or
her license. In addition, successful conpletion of the course
and exam nation specified in paragraph (b) is required for the
medi cal director of each dispensing organization each tinme such
physi cian renews his or her |icense.

(d) A physician who fails to conply with this subsection
and who orders | ow THC cannabis may be subject to disciplinary
action under the applicable practice act and under s.
456.072(1) (k).

(5) DUTIES AND PONERS OF THE DEPARTMENT. By—January—31—
2015, TFhe departnent—shalb-—

(a) The departnent shall create a secure, electronic, and

onli ne conpassionate use registry for the registration of
physi ci ans and patients as provided under this section. The

regi stry must be accessible to | aw enforcenent agencies and to a
di spensi ng organi zation in order to verify patient authorization
for | ow THC cannabis and record the | ow THC cannabi s di spensed.
The registry nust prevent an active registration of a patient by
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mul ti pl e physi ci ans.
(b)1. Beginning 7 days after the effective date of this

act, the departnent shall accept applications for licensure as a

di spensi ng organi zati on. The departnent shall review each

application to determ ne whether the applicant neets the

criteria in subsection (6) and qualifies for |icensure.

2. Wthin 10 days after receiving an application for

Iicensure, the departnment shall exam ne the application, notify

the applicant of any apparent errors or oni ssions, and request

any additional information the departnent is allowed by law to

require. An application for licensure nust be filed with the

departnment no later than 5 p.m on the 30th day after the

effective date of this act, and all applications nust be

conplete no later than 5 p.m on the 60th day after the

effective date of this act.
3. Prior to the 75th day after the effective date of this
act, the departnent shall select by lottery two applicants who

nmeet the criteria in subsection (6) in each of the foll ow ng

regi ons:
a. Northwest Florida, consisting of Bay, Cal houn, Escanbi a,

Franklin, Gadsden, Gulf, Hol nes, Jackson, Jefferson, Leon,

Li berty, Madi son, Santa Rosa, kal oosa, Taylor, Wakulla, \Walton,

and Washi ngt on Counti es.

b. Northeast Florida, consisting of Al achua, Baker,
Bradford, Cay, Colunbia, Dixie, Duval, Flagler, Gl christ,
Ham | ton, Lafayette, Levy, Marion, Nassau, Putnam St. Johns,

Suwannee, and Uni on Counti es.

c. Central Florida, consisting of Brevard, G trus, Hardee,

Her nando, Hill sborough, Indian River, Lake, Orange, GOsceol a,
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Pasco, Pinellas, Polk, Sem nole, St. Lucie, Sunter, and Vol usia

Counti es.

d. Southwest Florida, consisting of Charlotte, Collier,
DeSot 0,  ades, Hendry, Highlands, Lee, Manatee, Okeechobee, and
Sar asota Counti es.

e. Sout heast Florida, consisting of Broward, M am -Dade,

Martin, Monroe, and Pal m Beach Counti es.

4. After the departnent has selected by lottery the 10

di spensi ng organi zati ons pursuant to subparagraph 3., the

departnent shall select by lottery 10 nore applicants who neet

the criteria in subsection (6) for licensure. Once |licensed,

t hose applicants are authorized to operate in any region in the

state, but a dispensing organi zati on may not have cultivation or

processing facilities outside the region in which it is

| i censed.
5. The departnent shall license an applicant sel ected

pursuant to subparagraph 3. or subparagraph 4. unl ess the

applicant fails to pay the licensure fee within 10 days of

selection. If a selected applicant fails to tinely pay the

licensure fee, the departnent shall select by |lottery another

applicant fromthe existing pool of eligible applicants.

6. If the departnent revokes a license or denies the

renewal of a license pursuant to paragraph (f), the departnent

shall conduct a new lottery using the selection process outlined

in this paragraph. The sel ection process nust begin 24 hours

after such revocation or denial.

7. If the departnent does not have a sufficient pool of

qualified applicants to issue 2 |licenses in each region, or to

Iicense 10 di spensi ng organi zati ons pursuant to subparagraph 4.,
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378| the departnent shall conduct a lottery using the process in this

379| paragraph every 6 nonths until each region has 2 |icensed

380| dispensing organi zations and 10 additional dispensing

381| organizations are licensed, totaling 20 |icensed dispensing

382| organizations in this state.
383 8. This section is exenpt froms. 120.60(1) Authorizethe

384 bli sl T i . .
385 N i d il I 1 abili

386! f . . L I : : I
387 A : : . .

388 of the followng regrons—northwestFori-da—northeast Florida-
e e T L e e

390 (c) The departnent shall use develop an application form
391| that requires the applicant to state:

392 1. Whether the application is for initial |licensure or
393| renewal l|icensure;
394 2. The nane, the physical address, the mailing address, the

395| address listed on the Departnent of Agriculture and Consuner

396| Services certificate required in paragraph (6)(b), and the

397| contact information for the applicant and for the nursery that

398| holds the Departnent of Agriculture and Consuner Services

399| certificate, if different fromthe applicant;

400 3. The nane, address, and contact information for the

401| operating nurseryman of the organi zation that holds the

402| Departnent of Agriculture and Consuner Services certificate;

403 4. The nane, address, |icense nunber, and contact

404| information for the applicant’s nedical director; and

405 5. All information required to be included by subsection
406| (6).
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(d) The departnent shall anrd inpose an initial application
fee of $50,000, an initial licensure fee of $125, 000, and a

bi enni al renewal fee of $125, 000 that—+is——sufficient—to—cover—the

 odning . i L on, L F |
; . o he_abl | :
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(e) The departnent shall inspect each dispensing

organi zation’s properties, cultivation facilities, processing

facilities, and retail facilities before they begin operations

and at | east once every 2 years thereafter. The departnment may

conduct additi onal announced or unannounced i nspecti ons,

including followp inspections, at reasonable hours in order to

ensure that such property and facilities maintain conpliance
with all applicable requirenents in subsections (6) and (7) and

to ensure that the dispensing organization has not commtted any

ot her act that woul d endanger the health, safety, or security of

a qualified patient, dispensing organization staff, or the

community in which the dispensing organization is |ocated.

Li censure under this section constitutes perm ssion for the

departnment to enter and inspect the premises and facilities of

any di spensing organi zati on. The departnent may inspect any

i censed di spensing organi zati on, and a di spensi ng organi zati on

must make all facility prem ses, equipnent, docunents, |ow THC

cannabi s, and | ow THC cannabi s products available to the

departnment upon inspection. The departnent may test any | ow THC
cannabis or | ow THC cannabis product in order to ensure that it

is safe for human consunption and that it neets the requirenents

in this section.

(f) The departnment may suspend or revoke a |license, deny or

refuse to renew a license, or inpose an adnministrative penalty

not to exceed $10,000 for the foll owi ng acts or om ssions:

1. Aviolation of this section or departnent rule.
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2. Failing to maintain qualifications for |icensure.

3. Endangering the health, safety, or security of a

qgualified patient.
4. I nproperly disclosing personal and confidential

information of the qualified patient.

5. Attenpting to procure a |license by bribery or fraudul ent

m srepresentati on.

6. Being convicted or found guilty of, or entering a plea

of nolo contendere to, regardl ess of adjudication, a crine in

any jurisdiction which directly relates to the business of a

di spensi ng organi zati on.

7. Making or filing a report or record that the |licensee

knows to be fal se.

8. WIlfully failing to maintain a record required by this

section or rule of the departnent.

9. WIIlfully inpeding or obstructing an enpl oyee or agent
of the departnent in the furtherance of his or her official

duti es.
10. Engaging in fraud or deceit, negligence, inconpetence,

or m sconduct in the business practices of a dispensing

or gani zat i on.

11. Making m sl eadi ng, deceptive, or fraudul ent

representations in or related to the business practices of a

di spensi ng organi zati on.

12. Having a license or the authority to engage in any

regul at ed profession, occupation, or business that is related to

t he busi ness practices of a dispensing organi zati on revoked,

suspended, or otherw se acted agai nst, including the denial of

licensure, by the licensing authority of any jurisdiction,
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494| including its agencies or subdivisions, for a violation that

495| would constitute a violation under state law. A |icensing

496| authority’s acceptance of a relinquishnment of |licensure or a

497| stipul ation, consent order, or other settlenent, offered in

498| response to or in anticipation of the filing of charges agai nst

499| the license, shall be construed as an action against the

500| i cense.
501 13. Violating a |lawful order of the departnent or an agency

502| of the state, or failing to conply with a lawfully issued

503| subpoena of the departnment or an agency of the state.

504 (g) The departnent shall create a permtting process for

505| all dispensing organi zation vehicles used for the transportation

506| of | ow THC cannabis or | ow THC cannabi s products.

507 (h) e The departnent shall nonitor physician registration

508| and ordering of |ow THC cannabis for ordering practices that
509| could facilitate unlawful diversion or m suse of | ow THC
510| cannabis and take disciplinary action as indicated.

511 (i) e The departnent shall adopt rules as necessary to
512| inplenent this section.

513 (6) DI SPENSI NG ORGANI ZATI ON. —

514 (a) An applicant seeking licensure as a di spensing

515| organi zation, or the renewal of its license, nust submt an

516| application to the departnent. The departnment nust review all

517| applications for conpl eteness, including an appropriate

518| inspection of the applicant’s property and facilities to verify

519| the authenticity of the information provided in, or in

520| connection with, the application. An applicant authorizes the

521| departnent to inspect his or her property and facilities for

522| licensure by applying under this subsection.
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(b) I'n order to receive or maintain |licensure as a

di spensi ng organi zati on, an applicant nust provide proof that:

1. The applicant, or a separate entity that is owned solely

by the sane persons or entities in the sane ratio as the

applicant, possesses a valid certificate of registration issued

by the Departnment of Agriculture and Consuner Services pursuant
to s. 581.131 for the cultivation of nore than 400, 000 pl ants,
is operated by a nurseryman as defined in s. 581.011, and has

been operated as a registered nursery in this state for at | east

30 conti nuous years.

2. The personnel on staff or under contract for the

appl i cant have experience cultivating and introducing nultiple

varieties of plants in this state, including plants that are not

native to Florida;, experience with propagating plants; and

experience with genetic nodification or breeding of plants.

3. The personnel on staff or under contract for the

applicant include at | east one person who:

a. Has at least 5 years’ experience with United States

Departnent of Agriculture Good Agricultural Practices and Good

Handl i ng Practi ces;

b. Has at least 5 years’ experience with United States Food

and Drug Adm nistration Good Manufacturing Practices for food

producti on;

c. Has a doctorate degree in organic chem stry or

m cr obi ol ogy;

d. Has at least 5 years’ of experience with |aboratory

procedures which includes analytical |aboratory quality control

nmeasures, chain of custody procedures, and anal ytical |aboratory

met hods;
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e. Has experience with cannabis cultivation and processing,

i ncl udi ng cannabi s extraction techni ques and produci ng cannabi s

pr oducts;
f. Has experience and qualifications in chain of custody or

ot her tracki ng nmechani sns;

g. Wirks solely on inventory control; and

h. Wirks solely for security purposes.

4. The persons who have a direct or indirect interest in

t he di spensing organi zation and the applicant’s nanagers,

enpl oyees, and contractors who directly interact with | ow THC

cannabis or | ow THC cannabi s products have been fingerprinted

and have successfully passed a | evel 2 background screening

pursuant to s. 435. 04.

5. The applicant owns, or has at |east a 2-year |ease of,

all properties, facilities, and equi pnment necessary for the

cultivation and processing of |ow THC cannabis. The appli cant

nmust provide a detailed description of each facility and its

equi pnent, a cultivation and processing plan, and a detail ed

fl oor plan. The description nust include proof that:

a. The applicant is capable of sufficient cultivation and

processing to serve at |east 15, 000 patients with an assuned

daily use of 1,000 ng per patient per day of | ow THC cannabis or

| owr THC cannabi s product;

b. The applicant has arranged for access to all utilities

and resources necessary to cultivate or process | ow THC cannabi s

at each listed facility; and

c. Each facility is secured and has theft-prevention

systens including an al arm system caneras, and 24-hour security

per sonnel .
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6. The applicant has diversion and tracking prevention

procedures, including:

a. A systemfor tracking |ow THC nmaterial through

cul tivation, processing, and dispensing, including the use of

bat ch and harvest nunbers;

b. An inventory control systemfor | ow THC cannabi s and

| ow- THC cannabi s products;

c. A vehicle tracking and security system and

d. A cannabi s waste-di sposal plan.

7. The applicant has recordkeeping policies and procedures
in place.

8. The applicant has a facility emergency nmanagenent pl an.

9. The applicant has a plan for dispensing | ow THC cannabi s

t hroughout the state. This plan nust include planned retai

facilities and a delivery plan for providing | ow THC cannabi s
and | ow THC cannabi s products to qualified patients who cannot
travel to a retail facility.

10. The applicant has financial docunentation, including:

a. Docunentation that denonstrates the applicant’s

financial ability to operate. |If the applicant’s assets, credit,

and projected revenues neet or exceed projected liabilities and
expenses and the applicant provides independent evidence that
the funds necessary for startup costs, working capital, and

contingency financing exist and are avail abl e as needed, the

appli cant has denonstrated the financial ability to operate.

Financial ability to operate nust be docunented by:

|. The applicant’s audited financial statenments. If the

applicant is a newy fornmed entity and does not have a financi al

hi story of business upon which audited financial statenments may
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be submtted, the applicant nust provide audited financi al

statenents for the separate entity that is owed solely by the

sane persons or entities in the sane ratio as the applicant that

possesses the valid certificate of registration issued by the

Department of Agriculture and Consuner Servi ces;

I1. The applicant’s projected financial statenents,

i ncl udi ng a bal ance sheet, an income and expense statenent, and

a statenent of cash flow for the first 2 years of operation,

whi ch provi des evidence that the applicant has sufficient

assets, credit, and projected revenues to cover liabilities and

expenses; and

I1l. A statement of the applicant’s estimted startup costs

and sources of funds, including a break-even projection and

docunent ati on denonstrating that the applicant has the ability

to fund all startup costs, working capital costs, and

conti ngency financing requirenents.

Al l docunents required under this sub-subparagraph shall be

prepared in accordance with generally accepted accounti ng

principles and signed by a certified public accountant. The

statenents required by sub-sub-subparagraphs Il1. and Il1. may be
presented as a conpil ation.
b. Alist of all subsidiaries of the applicant;

c. Alist of all lawsuits pending and conpleted within the

past 7 years of which the applicant was a party; and

d. Proof of a $1 million performance and conpliance bond,

or other equival ent means of security deened equival ent by the

departnent, such as an irrevocable letter of credit or a deposit

in a trust account or financial institution, payable to the
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departnment, which nust be posted once the applicant is approved

as a di spensing organi zation. The purpose of the bond is to

secure paynent of any admnistrative penalties inposed by the

departnent and any fees and costs incurred by the departnent

regardi ng the di spensing organi zation |license, such as the

di spensi ng organi zation failing to pay 30 days after the fine or

costs becone final. The departnent may make a cl ai m agai nst such

bond or security until 1 year after the di spensing

organi zation’s license ceases to be valid or until 60 days after

any adm nistrative or |legal proceeding authorized in this

section invol ving the di spensing organi zati on concl udes,

i ncl udi ng any appeal, whichever occurs |ater.

11. The enploynment of a nedical director who is a physician

i censed under chapter 458 or chapter 459 to supervise the

activities of the di spensing organi zation.

(c) An approved dispensing organi zation shall maintain
conpliance with the criteria in paragraphs (b), (d), and (e) and
subsection (7) denpohstratedfor—selectionand-approval—as—a
di-spensihg—organtzation—under—subseetion{5)r at all tines.

Bef ore di spensing | ow- THC cannabis or | ow THC cannabi s products

to a qualified patient or to the qualified patient’s |egal

representative, the dispensing organi zation shall verify the

identity of the qualified patient or the qualified patient’s

| egal representative by requiring the qualified patient or the

qualified patient’s |legal representative to produce a

governnent -i ssued identification card and shall verify that the

gqualified patient and the qualified patient’s |egal

representati ve have has an active registration in the

conpassi onate use registry, that the order presented nmatches the

Page 23 of 31

CODI NG Wrds stricken are deletions; words underlined are additions.




668
669
670
671
672
673
674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696

Fl ori da Senate - 2015 CS for CS for SB 7066

595- 03805- 15 20157066¢2
order contents as recorded in the registry, and that the order
has not al ready been filled. Upon dispensing the | ow THC
cannabi s, the dispensing organization shall record in the
registry the date, tine, quantity, and form of | ow THC cannabi s
di spensed.

(d) A dispensing organi zati on may have cul tivation

facilities, processing facilities, and retail facilities.

1. AIl matters regarding the |location of cultivation

facilities and processing facilities are preenpted to the state.
Cultivation facilities and processing facilities nmust be cl osed
to the public, and | ow THC cannabis may not be di spensed on the

prem ses of such facilities.

2. Anmunicipality nust determ ne by ordinance the criteria

for the nunber and | ocation of, and other permtting

requirenents for, all retail facilities |ocated within its

nmuni ci pal boundaries. Aretail facility may be established in a

nmuni ci pality only after such an ordi nance has been created. A

county nust determ ne by ordinance the criteria for the nunber,

| ocation, and other permtting requirenents for all retai

facilities | ocated wthin the unincorporated areas of that

county. Aretail facility may be established in the

uni ncorporated areas of a county only after such an ordi nance
has been created. Retail facilities nust have all utilities and

resources necessary to store and di spense | ow THC cannabi s and

| ow- THC cannabi s products. Retail facilities nust be secured and

have theft-prevention systens, including an alarm system

caneras, and 24-hour security personnel. Retail facilities my

not sell, or contract for the sale of, anything other than | ow
THC cannabi s or | ow THC cannabi s products on the property of the
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retail facility. Before a retail facility may di spense | ow THC

cannabis or a | ow THC cannabi s product, the di spensing

organi zati on nust have a conputer network conpliant with the

federal Health Insurance Portability and Accountability Act of

1996 which is able to access and upload data to the

conpassi onate use registry and which shall be used by all retai

facilities.

(e) Wthin 15 days after such infornmati on becon ng

avai l abl e, a di spensi ng organi zati on nust provi de the depart nent

wi th updated infornmation, as applicable, including:

1. The location and a detail ed description of any new or

proposed facilities.

2. The updated contact information, including electronic

and voi ce communi cation, for all dispensing organi zation

facilities.

3. The registration information for any vehicles used for

the transportati on of | ow THC cannabi s and | ow THC cannabi s

products, including confirmation that all such vehicl es have

tracking and security systens.

4. A plan for the recall of any or all |ow THC cannabi s or

| ow- THC cannabi s products.

(f)1. A dispensing organization may transport | ow THC

cannabi s or | ow THC cannabi s products in vehicles departing from

their places of business only in vehicles that are owned or

| eased by the licensee or by a person designated by the

di spensi ng organi zation, and for which a valid vehicle permt

has been issued for such vehicle by the departnent.

2. A vehicle owned or | eased by the dispensing organization

or a person designated by the di spensing organi zati on and
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726| approved by the departnent nust be operated by such person when

727 transporting | ow THC cannabis or | ow THC products fromthe

728| licensee’ s place of business.

729 3. Avehicle permt may be obtained by a di spensing

730| organi zati on upon application and paynent of a fee of $5 per

731| vehicle to the departnment. The signature of the person

732| designated by the dispensing organization to drive the vehicle

733| nust be included on the vehicle permt application. Such permt

734 remains valid and does not expire unless the |icensee or any

735| person designated by the di spensing organi zati on di sposes of his
736 or her vehicle, or the licensee's license is transferred,

737| cancel ed, not renewed, or is revoked by the departnent,

738| whichever occurs first. The departnent shall cancel a vehicle

739| permt upon request of the |licensee or owner of the vehicle.

740 4. By acceptance of a license issued under this section,

741| the licensee agrees that the |licensed vehicle is, at all tines

742| it is being used to transport | ow THC cannabis or | ow THC

743| cannabi s products, subject to inspection and search without a

744| search warrant by authorized enpl oyees of the departnent,

745| sheriffs, deputy sheriffs, police officers, or other |aw

746| enforcenent officers to determne that the |licensee is

747| transporting such products in conpliance with this section.
748 (7) TESTI NG AND LABELI NG OF LOW THC CANNABI S. —
749 (a) Al | ow THC cannabi s and | ow THC cannabi s products nust

750| be tested by an independent testing | aboratory before the

751| dispensing organi zati on may di spense them The independent

752| testing laboratory shall provide the di spensing organization

753| with lab results. Before dispensing, the dispensing organization

754| nust determine that the lab results indicate that the | ow THC
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755| cannabis or | ow THC cannabi s product neets the definition of

756| | ow THC cannabi s or | ow THC cannabi s product, is safe for human

757 consunption, and is free from harnful contam nants.
758 (b) Al |Iow THC cannabis and | ow THC cannabi s products nust

759| be | abel ed before di spensing. The | abel nust include, at a

760| mni num
761 1. Astatenent that the | ow THC cannabis or | ow THC
762| cannabi s product neets the requirenents in paragraph (a);

763 2. The nane of the independent testing |aboratory that

764| tested the | ow THC cannabis or | ow THC cannabi s product;

765 3. The name of the cultivation and processing facility

766 where the | ow THC cannabis or | ow THC cannabi s product

767| originates; and

768 4. The batch nunber and harvest nunber from which the | ow
769| THC cannabis or | ow THC cannabi s product origi nates.
770 (8) SAFETY AND EFFI CACY RESEARCH FOR LOW THC CANNABI S. —The

771 University of Florida College of Pharmacy shall establish and

772 maintain a safety and efficacy research programfor the use of

773| | ow THC cannabis or | ow THC cannabi s products to treat

774| qualifying conditions and synptons. The program nust include a

775| fully integrated electronic information systemfor the broad

776 nonitoring of health outconmes and safety signal detection. The

777| electronic information system nust include information fromthe

778| conpassionate use registry; provider reports, including

779| treatnent plans, adverse event reports, and treatnent

780| discontinuation reports; patient reports of adverse inpacts;

781| event-triggered interviews and nedical chart reviews perforned

782| by University of Florida clinical research staff; information

783| from external databases, including Medicaid billing reports and
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information in the prescription drug nonitoring database for

regi stered patients; and all other nedical reports required by

the University of Florida to conduct the research required by

this subsection. The departnent nust provide access to

information fromthe conpassi onate use registry and the

prescription drug nonitoring database, established in s.

893. 055, as needed by the University of Florida to conduct

research under this subsection. The Agency for Health Care

Adm ni stration nust provide access to registered patient

Medi caid records, to the extent allowed under federal |aw as

needed by the University of Florida to conduct research under

this subsecti on.

(9) The persons who have direct or indirect interest in the

di spensi ng organi zati on and the di spensi ng organi zation’s

managers, enpl oyees, and contractors who directly interact with

| ow- THC cannabi s or | ow THC cannabi s products are prohibited

from maki ng recommendati ons, offering prescriptions, or

provi di ng nedi cal advice to qualified patients.

(10) (A EXCEPTI ONS TO OTHER LAWS. —

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or
any ot her proevision—of |aw, but subject to the requirenments of
this section, a qualified patient and the qualified patient’s

| egal representative who is registered with the departnment on

t he conpassi onate use registry may purchase and possess for the

patient’s nedical use up to the amount of | ow THC cannabi s
ordered for the patient. Nothing in this section exenpts any

person fromthe prohibition against driving under the influence
provided in s. 316.193.
(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or
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813| any other provision of |aw, but subject to the requirenents of
814| this section, an approved dispensing organization and its
815| owners, managers, and enployees and the owners, managers, and

816| enployees of contractors who have direct contact with | ow THC

817| cannabis or | ow THC cannabi s product may manufacture, possess,

818| sell, deliver, distribute, dispense, and |awfully di spose of
819| reasonable quantities, as established by departnent rule, of
820| | ow THC cannabis. For purposes of this subsection, the terns
821| “manufacture,” “possession,” “deliver,” “distribute,” and

822| “dispense” have the sanme neanings as provided in s. 893.02.
823 (c) An approved di spensing organi zation and its owners,
824| managers, and enpl oyees are not subject to |icensure or

825| regulation under chapter 465 or chapter 499 for manufacturing,

826| possessing, selling, delivering, distributing, dispensing, or
827| lawfully disposing of reasonable quantities, as established by
828| departnment rule, of |Iow THC cannabis.

829 (d) Notwithstanding s. 893.13, s. 893.135, s. 893. 147, or
830| any other law, but subject to the requirenents of this section,

831| a licensed laboratory and its enpl oyees may receive and possess

832| | ow THC cannabis for the sole purpose of testing the | ow THC

833| cannabis to ensure conpliance with this section.

834 (11) Rul es adopted by the departnment under this section are

835| exenpt fromthe requirenent that they be ratified by the
836| Legislature pursuant to s. 120.541(3).

837 Section 2. Paragraph (g) is added to subsection (3) of
838| section 381.987, Florida Statutes, to read:
839 381.987 Public records exenption for personal identifying

840| information in the conpassionate use registry. —

841 (3) The departnent shall allow access to the registry,
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842| including access to confidential and exenpt information, to:
843 (g) Persons engaged in research at the University of
844| Florida pursuant to s. 381.986(8).
845 Section 3. Paragraph (b) of subsection (7) of section
846| 893.055, Florida Statutes, is anended to read:
847 893. 055 Prescription drug nonitoring program —
848 (7)
849 (b) A pharmacy, prescriber, or dispenser shall have access

850| to information in the prescription drug nonitoring programs
851| database which relates to a patient of that pharnmacy,

852| prescriber, or dispenser in a manner established by the

853| departnment as needed for the purpose of reviewing the patient’s
854| controlled substance prescription history. Persons engaged in

855| research at the University of Florida pursuant to s. 381.986(8)

856| shall have access to information in the prescription drug

857| nonitoring prograni s database which relates to qualified

858| patients as defined in s. 381.986(1) for the purpose of

859| conducting such research. O her access to the prograni s database

860| shall be limted to the progranis manager and to the desi gnated
861| program and support staff, who may act only at the direction of
862| the program manager or, in the absence of the program manager,
863| as authorized. Access by the program manager or such desi gnated
864| staff is for prescription drug program managenent only or for
865| managenent of the prograni s database and its systemin support
866| of the requirenents of this section and in furtherance of the
867| prescription drug nonitoring program Confidential and exenpt
868| information in the database shall be released only as provided
869| in paragraph (c) and s. 893.0551. The program nmanager,

870| designated program and support staff who act at the direction of
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or in the absence of the program manager, and any i ndivi dual who
has sim | ar access regarding the nanagenent of the database from
the prescription drug nonitoring program shall submt
fingerprints to the departnment for background screening. The
departnent shall follow the procedure established by the

Depart ment of Law Enforcenment to request a statewi de crimna

hi story record check and to request that the Departnent of Law
Enf orcenent forward the fingerprints to the Federal Bureau of

| nvestigation for a national crimnal history record check.

Section 4. Paragraph (h) is added to subsection (3) of
section 893.0551, Florida Statutes, to read:

893. 0551 Public records exenption for the prescription drug
nmoni t ori ng program —

(3) The departnent shall disclose such confidential and
exenpt information to the follow ng persons or entities upon
request and after using a verification process to ensure the
| egitimacy of the request as provided in s. 893. 055:

(h) Persons engaged in research at the University of
Fl orida pursuant to s. 381.986(8).

Section 5. This act shall take effect upon becom ng a | aw.
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The Florida Department of Revenue’s Nontaxable Medical Items and General Grocery List.



|| Nontaxable Medical Items and General Grocery List ||

DR-46NT
R. 07/10

- -
DEPARTMENT
OF REVENUE

Chemical Compounds and Test Kits

Common Household Remedies

Chemical compounds and test kits used
for the diagnosis or treatment of disease,
illness, or injury, dispensed according to
an individual prescription or prescriptions
written by a licensed practitioner
authorized by Florida law to prescribe
medicinal drugs are EXEMPT. In addition,
the following chemical compounds and
test kits (including replacement parts) for
HUMAN USE are EXEMPT, with or without
a prescription.

Allergy test kits that use human blood
to test for the most common
allergens

Anemia meters and test kits

Antibodies to Hepatitis C test kits

Bilirubin test kits (blood or urine)

Blood analyzers, blood collection
tubes, lancets, capillaries, test
strips, tubes containing chemical
compounds, and test kits to test
human blood for levels of albumin,
cholesterol, HDL, LDL, triglycerides,
glucose, ketones, or other detectors
of illness, disease, or injury

Blood sugar (glucose) test kits, reagent
strips, test tapes, and other test kit
refills

Blood pressure monitors, kits, and
parts

Breast self-exam kits

Fecal occult blood tests (colorectal
tests)

Hemoglobin test kits

Human Immunodeficiency Virus (HIV)
test kits and systems

Influenza AB test kits

Middle ear monitors

Prostate Specific Antigen (PSA) test
kits

Prothrombin (clotting factor) test kits

Thermometers, for human use

Thyroid Stimulating Hormone (TSH) test
kits

Urinalysis test kits, reagent strips,
tablets, and test tapes to test levels,
such as albumin, blood, glucose,
leukocytes, nitrite, pH, or protein
levels, in human urine as detectors
of illness, disease, or injury

Urinary tract infection test kits

Vaginal acidity (pH) test kits

Chemical compounds and test kits used
for the diagnosis or treatment of animals’
disease, illness, or injury are TAXABLE.

Tax is not imposed on any common
household remedy dispensed according to
an individual prescription or prescriptions
written by a licensed practitioner
authorized by Florida law to prescribe
medicinal drugs. In addition, the following
common household remedies are
specifically EXEMPT with or without a
prescription.

Adhesive tape

Alcohol, alcohol wipes, and alcohol
swabs containing ethyl or isopropyl
alcohol

Allergy relief products

Ammonia inhalants/smelling salts

Analgesics (pain relievers)

Antacids

Antifungal treatment drugs

Antiseptics

Asthma preparations

Astringents, except cosmetic

Band-aids

Bandages and bandaging materials

Boric acid ointments

Bronchial inhalation solutions

Bronchial inhalers

Burn ointments and lotions, including
sunburn ointments generally sold for
use in treatment of sunburn

Calamine lotion

Camphor

Castor oil

Cod liver oil

Cold capsules and remedies

Cold sore and canker remedies

Cough and cold items, such as cough
drops and cough syrups

Denture adhesive products

Diarrhea aids and remedies

Digestive aids

Disinfectants, for use on humans

Diuretics

Earache products and ear wax removal
products

Enema preparations

Epsom salts

External analgesic patch, plaster, and
poultice

Eye bandage, patch, and occlusor

Eye drops, lotions, ointments and
washes, contact lens lubricating and
rewetting solutions (Contact lens
cleaning solutions and disinfectants
are TAXABLE.)

First aid kits

Rule 12A-1.097
Florida Administrative Code
Effective 07/10

Common Household Remedies -
continued

Foot products (bunion pads, medicated
callus pads and removers, corn
pads or plasters, ingrown toenail
preparations, and athlete’s foot
treatments)

Gargles, intended for medical use

Gauze

Glucose for treatment or diagnosis of
diabetes

Glycerin products, intended for medical
use

Hay fever aid products

Headache relief aid products

Hot or cold disposable packs for
medical purposes

Hydrogen peroxide

Insect bite and sting preparations

Insulin

Ipecac

Itch and rash relievers, including
feminine anti-itch creams

Laxatives and cathartics

Lice treatments (pediculicides),
including shampoos, combs, and
sprays

Liniments

Lip balms, ices, and salves

Lotions, medicated

Menstrual cramp relievers

Mercurochrome

Milk of Magnesia

Mineral olil

Minoxidil for hair regrowth

Motion sickness remedies

Nasal drops and sprays

Nicotine replacement therapies,
including nicotine patches, gums,
and lozenges

Ointments, medicated

Pain relievers, oral or topical

Petroleum jelly and gauze

Poison ivy and oak relief preparations

Rectal preparations (hemorrhoid and
rash)

Sinus relievers

Sitz bath solutions

Skin medications

Sleep aids (inducers)

Styptic pencils

Suppositories, except contraceptives

Teething lotions and powders

Throat lozenges

Toothache relievers

Wart removers

Witch hazel

Worming treatments (anthelmintics), for
human use



Cosmetics and Toilet Articles

Cosmetics and toilet articles ARE
TAXABLE, even when the cosmetic

or toilet article contains medicinal
ingredients. Examples of cosmetics are
cold cream, suntan lotion, makeup, body
lotion, soap, toothpaste, hair spray,
shaving products, cologne, perfume,
shampoo, deodorant, and mouthwash.
Cosmetics and toilet articles are
EXEMPT only when dispensed
according to an individual prescription
or prescriptions written by a licensed
practitioner authorized by Florida law to
prescribe medicinal drugs.

Prosthetic Appliances or
Orthopedic Appliances

Prosthetic or orthopedic appliances
dispensed according to an individual
prescription written by a licensed
practitioner (a physician, osteopathic
physician, chiropractic physician,
podiatric physician, or dentist duly
licensed under Florida law) are EXEMPT.

In addition, the following prosthetic and
orthopedic appliances are specifically
EXEMPT under Florida law or have been
certified by the Department of Health as
EXEMPT without a prescription.

Abdominal belts

Arch, foot, and heel supports; gels,
insoles, and cushions, excluding
shoe reliners and pads

Artificial eyes

Artificial limbs

Artificial noses and ears

Back braces

Batteries, for use in prosthetic and
orthopedic appliances

Braces and supports worn on the
body to correct or alleviate a
physical incapacity or injury

Canes (all)

Crutches, crutch tips, and pads

Dentures, denture repair kits, and
cushions

Dialysis machines and artificial kidney
machines, parts, and accessories

Fluidic breathing assistors; portable
resuscitators

Hearing aids (repair parts, batteries,
wires, condensers)

Heart stimulators and external
defibrillators

Mastectomy pads

Ostomy pouch and accessories

Patient safety vests

Rupture belts

Prosthetic Appliances or
Orthopedic Appliances -
continued

Suspensories

Trusses

Urine collectors and accessories

Walkers, including walker chairs

Walking bars

Wheelchairs, including powered
models, their parts, and repairs

Other Exempt Medical ltems

Hypodermic needles and syringes
Lithotripters

Medical products and supplies used

in the cure, mitigation, alleviation,
prevention, or treatment of injury,
disease, or incapacity that are
temporarily or permanently incorporated
into a patient or client or an animal by

a licensed practitioner or a licensed
veterinarian are EXEMPT. Examples are
dental bridges and crowns.

Medical products, supplies, or devices
are EXEMPT when they are:

1. dispensed under federal or state
law only by the prescription or
order of a licensed practitioner,
e.g., “Rx only” or “CAUTION:
Federal law restricts this device
to sale by or on the order of a
[designation of a licensed health
care practitioner authorized to use
or order the use of the device]”;
and

2. intended for use on a single
patient and are not intended to be
reusable.

Some examples of items that would
meet these requirements are:
Artificial arteries, heart valves, and
larynxes
Bone cement, nails, pins, plates,
screws, and wax
Catheters
Eyelid load prosthesis
Pacemakers

Unless listed as a specifically tax-
exempt item, sales of medical
equipment to physicians, dentists,
hospitals, clinics, and like
establishments are TAXABLE, even
though the equipment may be used in
connection with medical treatment.

DR-46NT
R. 07/10
Page 2

Optical Goods

Prescription eyeglasses, lenses, and
contact lenses, including items that
become a part thereof, are EXEMPT.
Standard or stock eyeglasses and other
parts sold without a prescription are
TAXABLE.

General Groceries

The following general classifications

of grocery products are EXEMPT from
tax. However, food products prepared
and sold for immediate consumption
(except food products prepared off the
seller’s premises and sold in the original
container or sliced into smaller portions),
sold as part of a prepared meal (whether
hot or cold), or sold for immediate
consumption within a place where the
entrance is subject to an admission
charge are TAXABLE. Sandwiches sold
ready for immediate consumption are
TAXABLE.

Baked goods and baking mixes

Baking and cooking items advertised
and normally sold for use in
cooking or baking, such as
chocolate morsels, flavored
frostings, glazed or candied
fruits, marshmallows, powdered
sugar, or food items intended for
decorating baked goods

Bread or flour products

Breakfast bars, cereal bars, granola
bars, and other nutritional food
bars, including those that are
candy-coated or chocolate-coated

Butter

Canned foods

Cereal and cereal products

Cheese and cheese products

Cocoa

Coffee and coffee substitutes

Condiments and relishes, including
seasoning sauces and spreads,
such as mayonnaise, ketchup, or
mustard

Cookies, including chocolate-coated
or cream-filled

Crackers

Dairy products

Dairy substitutes

Dietary substitutes (including herbal
supplements)

Drinking water, including water
enhanced by the addition
of minerals (except when
carbonation or flavorings have
been added to the water in the
manufacturing process)



General Groceries - continued

General Groceries - continued
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Exempt Infant Supplies

Eggs and egg products

Fish, shellfish, and other fish
products

Food coloring

Food supplements

Frozen foods

Fruit (including fruit sliced, chunked,
or otherwise cut by the retailer)

Fruit snacks, fruit roll-ups, and dried
fruit, including those sweetened
with sugar or other sweeteners

Gelatins, puddings, and fillings,
including flavored gelatin desserts,
puddings, custards, parfaits, pie
fillings, and gelatin base salads

Grain products and pastas, including
macaroni and noodle products,
rice and rice dishes

Honey

Ice cream, frozen yogurt, sherbet,
and similar frozen dairy or
nondairy products sold in units
larger than one pint (Ice cream,
frozen yogurt, and similar frozen
dairy or nondairy products in
cones, small cups, or pints, and
popsicles, frozen fruit bars, or
other novelty items, whether sold
separately or in multiple units are
TAXABLE.)

Jams, jellies, and preserves

Margarine

Marshmallows

Meal replacement powders and
drinks, including liquid food
supplements

Meat and meat products

Meat substitutes

Milk and milk products, including
products intended to be mixed
with milk

Natural fruit juices containing
100 percent fruit juices (Fruit
drinks labeled ades, beverages,
cocktails, drink or fruit or
vegetable flavor, flavored, or
flavorings are TAXABLE.)

Peanut butter

Poultry and poultry products

Salad dressings and dressing mixes

Salt, salt tablets, pepper, spices,
seeds, herbs, seasonings, blends,
extracts, and flavorings, whether
natural or artificial

Sandwich spreads

Sauces and gravies

Seafood and seafood products

Snack foods, including chips, corn
chips, potato chips, cheese puffs
and curls, cereal bars, cracker
jacks, granola bars, nuts and
edible seeds, pork rinds, and
pretzels, including those that are
chocolate-coated, honey-coated,
or candy-coated (Candy and like
items regarded and advertised as
candy, as indicated on the label,
are TAXABLE.)

Spreads, except those cooked or
prepared on the seller’s premises

Sugar, sugar products, and
substitutes

Tea (including herbal tea), unless sold
in liquid form

Vegetables and vegetable products,
including natural vegetable
products that include natural
vegetable juices

Vegetable juices, natural (except
those labeled as ades, beverages,
cocktails, drink, or fruit or
vegetable flavor, flavored, or
flavorings)

Vegetable oils, lard, olive oil,
shortenings, and oleomargarine
Vegetable salads, fresh (except those

sold cooked with eating utensils)

Vitamins and minerals

Bakeries, Pastry Shops, or Similar
Establishments

Baby food

Baby formulas, liquid or powder

Baby teething lotion

Baby teething powder

Oral electrolyte solutions for infants
and children

Exempt Miscellaneous ltems

Bibles, hymn books, and prayer
books

Flags, United States or official state
flag of Florida

Seeds and Fertilizers

Bakery products sold by bakeries,
pastry shops, or similar establishments
that do not have eating facilities are
EXEMPT.

Bakery products sold by bakeries,
pastry shops, or similar establishments
that have eating facilities are TAXABLE,
except when sold for consumption

off premises. Bakery products sold

in quantities of five (5) or fewer are
presumed to be TAXABLE. Bakery
products, regardless of the quantity, that
are not packaged with an intention by
the customer to consume the products
off the premises are also presumed to
be TAXABLE.

Fertilizers, including peat, topsoil,
and manure' 29?2

Seeds, including field, garden, and
flower (no exemption certificate
required)

Fungicides' a2

Herbicides'a?

Insecticides’ @42

Pesticides!' a2

Seedlings, cuttings, plants, and fruit
or nut trees used to produce food
for humans?

Weed killers?a?

" Exempt if used for application on
or in cultivation of crops, groves,
and home vegetable gardens or by
commercial nurserymen.

2 The purchaser must furnish the
seller a certificate stating that
the item is used exclusively for
exempt purposes.
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U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

August 29, 2013

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS

FROM: James M. Cole ——7" C{/(J
Deputy Attorney"General

SUBIJECT: Guidance Regarding Marijuana Enforcement

In October 2009 and June 2011, the Department issued guidance to federal prosecutors
concerning marijuana enforcement under the Controlled Substances Act (CSA). This
memorandum updates that guidance in light of state ballot initiatives that legalize under state law
the possession of small amounts of marijuana and provide for the regulation of marijuana
production, processing, and sale. The guidance set forth herein applies to all federal enforcement
activity, including civil enforcement and criminal investigations and prosecutions, concerning
marijuana in all states.

As the Department noted in its previous guidance, Congress has determined that
marijuana is a dangerous drug and that the illegal distribution and sale of marijuana is a serious
crime that provides a significant source of revenue to large-scale criminal enterprises, gangs, and
cartels. The Department of Justice is committed to enforcement of the CSA consistent with
those determinations. The Department is also committed to using its limited investigative and
prosecutorial resources to address the most significant threats in the most effective, consistent,
and rational way. In furtherance of those objectives, as several states enacted laws relating to the
use of marijuana for medical purposes, the Department in recent years has focused its efforts on
certain enforcement priorities that are particularly important to the federal government:

= Preventing the distribution of marijuana to minors;

s Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;

» Preventing the diversion of marijuana from states where it is legal under state law in
some form to other states;

= Preventing state-authorized marijuana activity from being used as a cover or pretext for
the trafficking of other illegal drugs or other illegal activity;
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e Preventing violence and the use of firearms in the cultivation and distribution of
marijuana,

e Preventing drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;

e Preventing the growing of marijuana on public lands and the attendant public safety and
environmental dangers posed by marijuana production on public lands; and

+ Preventing marijuana possession or use on federal property.

These priorities will continue to guide the Department’s enforcement of the CSA against
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys
and law enforcement to focus their enforcement resources and efforts, including prosecution, on
persons or organizations whose conduct interferes with any one or more of these priorities,
regardless of state law.!

Outside of these enforcement priorities, the federal government has traditionally relied on
states and local law enforcement agencies to address marijuana activity through enforcement of
their own narcotics laws. For example, the Department of Justice has not historically devoted
resources to prosecuting individuals whose conduct is limited to possession of small amounts of
marijuana for personal use on private property. Instead, the Department has left such lower-level
or localized activity to state and local authorities and has stepped in to enforce the CSA only
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of
the harms identified above.

The enactment of state laws that endeavor to authorize marijuana production,
distribution, and possession by establishing a regulatory scheme for these purposes affects this
traditional joint federal-state approach to narcotics enforcement. The Department’s guidance in
this memorandum rests on its expectation that states and local governments that have enacted
laws authorizing marijuana-related conduct will implement strong and effective regulatory and
enforcement systems that will address the threat those state laws could pose to public safety,
public health, and other law enforcement interests. A system adequate to that task must not only
contain robust controls and procedures on paper; it must also be effective in practice.
Jurisdictions that have implemented systems that provide for regulation of marijuana activity

' These enforcement priorities are listed in general terms; each encompasses a variety of conduct
that may merit civil or criminal enforcement of the CSA. By way of example only, the
Department’s interest in preventing the distribution of marijuana to minors would call for
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also
when marijuana trafficking takes place near an area associated with minors; when marijuana or
marijuana-infused products are marketed in a manner to appeal to minors; or when marijuana is
being diverted, directly or indirectly, and purposefully or otherwise, to minors.
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must provide the necessary resources and demonstrate the willingness to enforce their laws and
regulations in a manner that ensures they do not undermine federal enforcement priorities.

In jurisdictions that have enacted laws legalizing marijuana in some form and that have
also implemented strong and effective regulatory and enforcement systems to control the
cultivation, distribution, sale, and possession of marijuana, conduct in compliance with those
laws and regulations is less likely to threaten the federal priorities set forth above. Indeed, a
robust system may affirmatively address those priorities by, for example, implementing effective
measures to prevent diversion of marijuana outside of the regulated system and to other states,
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds
criminal enterprises with a tightly regulated market in which revenues are tracked and accounted
for. In those circumstances, consistent with the traditional allocation of federal-state efforts in
this area, enforcement of state law by state and local law enforcement and regulatory bodies
should remain the primary means of addressing marijuana-related activity. If state enforcement
efforts are not sufficiently robust to protect against the harms set forth above, the federal
government may seek to challenge the regulatory structure itself in addition to continuing to
bring individual enforcement actions, including criminal prosecutions, focused on those harms.

The Department’s previous memoranda specifically addressed the exercise of
prosecutorial discretion in states with laws authorizing marijuana cultivation and distribution for
medical use. In those contexts, the Department advised that it likely was not an efficient use of
federal resources to focus enforcement efforts on seriously ill individuals, or on their individual
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and
their caregivers, on the one hand, and large-scale, for-profit commercial enterprises, on the other,
and advised that the latter continued to be appropriate targets for federal enforcement and
prosecution. In drawing this distinction, the Department relied on the common-sense judgment
that the size of a marijuana operation was a reasonable proxy for assessing whether marijuana
trafficking implicates the federal enforcement priorities set forth above.

As explained above, however, both the existence of a strong and effective state regulatory
system, and an operation’s compliance with such a system, may allay the threat that an
operation’s size poses to federal enforcement interests. Accordingly, in exercising prosecutorial
discretion, prosecutors should not consider the size or commercial nature of a marijuana
operation alone as a proxy for assessing whether marijuana trafficking implicates the
Department’s enforcement priorities listed above. Rather, prosecutors should continue to review
marijuana cases on a case-by-case basis and weigh all available information and evidence,
including, but not limited to, whether the operation is demonstrably in compliance with a strong
and effective state regulatory system. A marijuana operation’s large scale or for-profit nature
may be a relevant consideration for assessing the extent to which it undermines a particular
federal enforcement priority. The primary question in all cases — and in all jurisdictions — should
be whether the conduct at issue implicates one or more of the enforcement priorities listed above.
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As with the Department’s previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department’s authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the CSA. Even in jurisdictions with strong and effective regulatory
systems, evidence that particular conduct threatens federal priorities will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandum is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement action with a basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.

cc: Mythili Raman
Acting Assistant Attorney General, Criminal Division

Loretta E. Lynch

United States Attorney

Eastern District of New York

Chair, Attorney General’s Advisory Committee

Michele M. Leonhart
Administrator
Drug Enforcement Administration

H. Marshall Jarrett
Director
Executive Office for United States Attorneys

Ronald T. Hosko

Assistant Director

Criminal Investigative Division
Federal Bureau of Investigation
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“By targeting the most serious offenses, prosecuting the most dangerous criminals, directing assistance to crime ‘hot
spots,” and pursuing new ways to promote public safety, deterrence, efficiency, and fairness — we can become both
smarter and tougher on crime.”
—Attorney General Eric Holder
Remarks to American Bar Association’s Annual Convention in San Francisco, CA
August 12, 2013

INTRODUCTION

At the direction of the Attorney General, in early 2013 the Justice Department launched a
comprehensive review of the criminal justice system in order to identify reforms that would ensure
tederal laws are enforced more fairly and—in an era of reduced budgets—more efficiently.
Specifically, this project identified five goals:

e To ensure finite resources are devoted to the most important law enforcement priorities;

e To promote fairer enforcement of the laws and alleviate disparate impacts of the criminal
justice system;

e To ensure just punishments for low-level, nonviolent convictions;

e To bolster prevention and reentry efforts to deter crime and reduce recidivism;

e To strengthen protections for vulnerable populations.

As part of its review, the Department studied all phases of the criminal justice system—including
charging, sentencing, incarceration and reentry—to examine which practices are most successful at
deterring crime and protecting the public, and which aren’t. The review also considered
demographic disparities that have provoked questions about the fundamental fairness of the
criminal justice system.

The preliminary results of this review suggest a need for a significant change in our approach to
enforcing the nation’s laws. Today, a vicious cycle of poverty, criminality, and incarceration traps too
many Americans and weakens too many communities. However, many aspects of our criminal
justice system may actually exacerbate this problem, rather than alleviate it.

The reality is, while the aggressive enforcement of federal criminal statutes remains necessary, we
cannot prosecute our way to becoming a safer nation. To be effective, federal efforts must also
focus on prevention and reentry. In addition, it is time to rethink the nation’s system of mass
imprisonment. The United States today has the highest rate of incarceration of any nation in the
world, and the nationwide cost to state and federal budgets was $80 billion in 2010 alone. This
pattern of incarceration is distruptive to families, expensive to the taxpayer, and may not serve the
goal of reducing recidivism. We must marshal resources, and use evidence-based strategies, to curb
the disturbing rates of recidivism by those reentering our communities.

These findings align with a growing movement at the state level to scrutinize the cost-effectiveness
of our corrections system. In recent years, states such as Texas and Arkansas have reduced their
prison populations by pioneering approaches that seek alternatives to incarceration for people
convicted of low-level, nonviolent drug offenses.



It is time to apply some of the lessons learned from these states at the federal level. By shifting away
from our over-reliance on incarceration, we can focus resources on the most important law
enforcement priorities, such as violence prevention and protection of vulnerable populations.

The initial package of reforms described below—dubbed the Justice Department’s “Smart on
Crime” initiative—is only the beginning of an ongoing effort to modernize the criminal justice
system. In the months ahead, the Department will continue to hone an approach that is not only
more efficient, and not only more effective at deterring crime and reducing recidivism, but also more
consistent with our nation’s commitment to treating all Americans as equal under the law.

We of course must remain tough on crime. But we must also be smart on crime.

FIVE PRINCIPLES OF “SMART ON CRIME”

II.

PRIORITIZE PROSECUTIONS T0O FOCUS ON MOST SERIOUS CASES

Given scarce resources, federal law enforcement efforts should focus on the most
serious cases that implicate clear, substantial federal interests. Currently, the
Department’s interests are:

Protecting Americans from national security threats
Protecting Americans from violent crime
Protecting Americans from financial fraud

b

Protecting the most vulnerable members of society

Based on these federal priorities, the Attorney General is, for the first time, requiring the
development of district-specific guidelines for determining when federal prosecutions
should be brought. This necessarily will mean focusing resources on fewer but the most
significant cases, as opposed to fixating on the sheer volume of cases.

The Attorney General’s call for the creation of district-specific guidelines recognizes that
each U.S. Attorney is in the best position to articulate the priorities that make sense for
that area. A particular district’s priorities will often depend on local criminal threats and
needs.

In the coming months, the U.S. Attorneys’ Manual will be updated to reflect the
requirement that U.S. Attorneys develop district-specific guidelines for the prioritization
of cases.

REFORM SENTENCING TO ELIMINATE UNFAIR DISPARITIES AND REDUCE
OVERBURDENED PRISONS.

Our prisons are over-capacity and the rising cost of maintaining them imposes a heavy
burden on taxpayers and communities. At the state level, costs for running corrections
facilities have roughly tripled in the last three decades, making it the second-fastest rising
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expense after Medicaid. At the federal level, the Bureau of Prisons comprises one-third
of the Justice Department’s budget.

This requires a top-to-bottom look at our system of incarceration. For many non-violent,
low-level offenses, prison may not be the most sensible method of punishment. But
even for those defendants who do require incarceration, it is important to ensure a
sentence length commensurate with the crime committed. Our policies must also seek to
eliminate unfair sentencing disparities.

It is time for meaningful sentencing reform. As a start, the Attorney General is
announcing a change in Department of Justice charging policies so that certain people
who have committed low-level, nonviolent drug offenses, who have no ties to large-scale
organizations, gangs, or cartels will no longer be charged with offenses that impose
draconian mandatory minimum sentences. Under the revised policy, these people would
instead receive sentences better suited to their individual conduct rather than excessive
prison terms more appropriate for violent criminals or drug kingpins. Reserving the
most severe penalties for serious, high-level, or violent drug traffickers will better
promote public safety, deterrence, and rehabilitation — while making our expenditures

smarter and more productive.

The Attorney General also plans to work with Congress to pass legislation that would
reform mandatory minimum laws. A number of bipartisan proposals — including bills by
Senators Dick Durbin (D-IL) and Mike Lee (R-UT), as well as Senators Patrick Leahy
(D-VT) and Rand Paul (R-KY) — show the emerging consensus in favor of addressing
this issue.

Sentencing reform also entails considering reductions in sentence for inmates facing
extraordinary and compelling circumstances — and who pose no threat to public safety.
In late April, the Bureau of Prisons (BOP) expanded the medical criteria that will be
considered for inmates seeking compassionate release. In a new step, the Attorney
General is announcing revised criteria for other categories of inmates seeking reduced
sentences. This includes elderly inmates and certain inmates who are the only possible
caregiver for their dependents. In both cases, under the revised policy, BOP would
generally consider inmates who did not commit violent crimes and have served
significant portions of their sentences. The sentencing judge would ultimately decide
whether to reduce the sentence.

PURSUE ALTERNATIVES TO INCARCERATION FOR LOW-LEVEL, NON-VIOLENT
CRIMES.




IV.

Incarceration is not the answer in every criminal case. Across the nation, no fewer than
17 states have shifted resources away from prison construction in favor of treatment and
supervision as a better means of reducing recidivism. In Kentucky, new legislation has
reserved prison beds for the most serious offenders and re-focused resources on
community supervision and evidence-based programs. As a result, the state is projected

to reduce its prison population by more than 3,000 over the next 10 years — saving more
than $400 million.

Federal law enforcement should encourage this approach. In appropriate instances
involving non-violent offenses, prosecutors ought to consider alternatives to
incarceration, such as drug courts, specialty courts, or other diversion programs.
Accordingly, the Department will issue a “best practices” memorandum to U.S. Attorney
Offices encouraging more widespread adoption of these diversion policies when
appropriate.

In its memorandum, the Department will endorse certain existing diversion programs as
models. In the Central District of California, the USAQ, the court, the Federal Public
Defender, and the Pretrial Services Agency (PSA) have together created a two-track
specialty court/post-plea diversion program, known as the Conviction and Sentence
Alternatives (CASA) program. Selection for the program is not made solely by the
USAQO, but by the program team, comprised of the USAQO, the Public Defender, PSA,
and the court. Track one is for candidates with minimal criminal histories whose
criminal conduct appears to be an aberration that could appropriately be addressed by
supervision, restitution and community service. Examples of potential defendants
include those charged with felony, though relatively minor, credit card or benefit fraud,
mail theft, and narcotics offenses. Track two is for those defendants with somewhat
more serious criminal histories whose conduct appears motivated by substance abuse
issues. Supervision in these cases includes intensive drug treatment. Examples of
eligible defendants are those charged with non-violent bank robberies, or mail and credit
card theft designed to support a drug habit.

The Department will also recommend the use of specialty courts and programs to deal
with unique populations. Examples include a treatment court for veterans charged with
misdemeanors in the Western District of Virginia, and the Federal/Tribal Pretrial
Diversion program in the District of South Dakota, which is designed specifically for
juvenile offenders in Indian country.

IMPROVE REENTRY TO CURB REPEAT OFFENSES AND RE-VICTIMIZATION.



After prison, recidivism rates are high. A reduction in the recidivism rate of even one or
two percentage points could create long-lasting benefits for formerly incarcerated
individuals and their communities.

To lead these efforts on a local level, the Department is calling for U.S. Attorneys to
designate a prevention and reentry coordinator within each of their offices to focus on
prevention and reentry efforts. As part of this enhanced commitment, Assistant U.S.
Attorneys will be newly encouraged to devote time to reentry issues in addition to
casework. The Executive Office of U.S. Attorneys will report periodically on the
progress made in USAOs on the reentry front.

Other efforts to aid reentry are also being launched. It is well documented that the
consequences of a criminal conviction can remain long after someone has served his or
her sentence. Rules and regulations pertaining to formerly incarcerated people can limit
employment and travel opportunities, making a proper transition back into society
difficult. Currently, the Justice Department is working with the American Bar
Association to publish a catalogue of these collateral consequences imposed at the state
and federal level. To address these barriers to reentry, the Attorney General will issue a
new memorandum to Department of Justice components, requiring them to factor these
collateral consequences into their rulemaking. If the rules imposing collateral
consequences are found to be unduly burdensome and not serving a public safety
purpose, they should be narrowly tailored or eliminated.

The Attorney General’s Reentry Council has published helpful materials on reentry
efforts related to employment, housing, and parental rights. In an update to these
materials, the Department will publish new fact sheets on ways to reduce unnecessary
barriers to reentry in two areas: (1) to connect the reentering population with legal
services to address obstacles such as fines and criminal records expungement when
appropriate; and (2) to highlight efforts to reduce or eliminate fines at the local level.

‘SURGE’ RESOURCES TO VIOLENCE PREVENTION AND PROTECTING MOST
VULNERABLE POPULATIONS.

Even as crime levels have fallen, many of our communities still suffer from alarming
rates of homicides, shootings and aggravated assaults. Confronting this problem and its
root causes with a holistic approach remains a priority for the Department of Justice.

By exploring cost-effective reforms to our prison system, it will allow law enforcement
to redirect scarce federal resources towards the priority of violence prevention.

Under a new memorandum issued by the Deputy Attorney General, U.S. Attorneys will
put in place updated anti-violence strategies that are specific to their district. As an initial
step, they will be urged to lead anti-violence forums to include Special Agents-in-Charge,
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Assistant Special Agents-in-Charge, U.S. Marshals and Chief Deputy Marshals, and State
and Local Police Chiefs, Commanders, and Captains. With multiple federal, state, and
local agencies involved in the fight against violent crime, strong relationships and robust
information sharing are critical to achieve common goals and to avoid the unnecessary
duplication of competing resources and efforts.

To monitor the success of these district-based anti-violence strategies, the Department
will, in the coming months, implement new information-sharing techniques to share data
from high-crime communities across Justice Department components.

The Department will also stress efforts to reduce and respond to violence, particularly
violence against women and youth violence.

Within the Department, the Office of Community Oriented Policing Services (COPS),
the Office of Victims of Crimes (OVC), and the Office of Violence Against Women
(OVW) have partnered together to provide law enforcement agencies with the resources,
technical assistance, and support they need to combat gender bias and sexual assault.

In April, the Department issued a revised Sexual Assault Forensic Examinations (SAFE)
Protocol to standardize up-to-date approaches to victim-centered forensic medical
examinations. In a new step, OVW will release a companion document that applies the
protocol’s recommendations for use in correctional facilities. A similar document will be
released in the coming weeks for tribal communities.

In the coming months, the Department will also work with the Federal Bureau of
Investigation to support states’ implementation of the revised Uniform Crime Report
definition of “rape.”

In the effort to further protect children, the Department envisions several new steps:

e As part of the Attorney General’s Defending Childhood Initiative:

o 'This fall, the Department will launch a public awareness and community
action campaign to stem youth violence.

o0 The Department will establish a Task Force on American Indian/Alaska
Native Children Exposed to Violence.

o The Department will partner with select states to form “State
Commissions” that will implement model public policy initiatives at the
state and local level to reduce the impact of children’s exposure to
violence, including the adaptation and implementation of
recommendations of the Attorney General’s Task Force on Children
Exposed to Violence.

e The Department will prioritize School Resource Officer requests in its COPS
Hiring grant awards this year.



e The Department and the Department of Education will jointly issue guidance to
public elementary and secondary schools on their federal civil rights obligations
to administer student discipline without discrimination on the basis of race,
color, or national origin, and the Department will continue to vigorously enforce
civil rights laws to ensure that school discipline is fair and equitable.

e In September, the Department will host the National Forum Youth Violence
Prevention Summit, which, for the first time, will convene stakeholders from the
Forum, Defending Childhood, Community-Based Grant Programs, and youth
violence prevention initiatives at other federal agencies to collaborate on
innovative strategies and comprehensive solutions to end youth violence, protect
the children that are exposed to it, and create safer and healthier communities.

In addition to these violence prevention efforts, the Department also remains focused
on serving victims of crime. In June, the Justice Department issued the 17sion 21 report
that offers an unprecedented snapshot of the current state of victim services and calls for
sweeping, evidence-based changes to bring these services into the 21* century. It will
empower survivors by closing research gaps and developing new ways to reach those
who need our assistance the most.



Government Accountability Office Report

A review of early experiences in four states (Alaska, California, Hawaii, and Oregon) with
medical marijuana laws, released November 2002.
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Accountablllty * Integrity * Reliability

United States General Accounting Office

Washington, DC 20548

November 1, 2002

The Honorable Mark Souder

Chairman, Subcommittee on Criminal Justice,
Drug Policy and Human Resources

Committee on Government Reform

House of Representatives

Dear Mr. Chairman:

A number of states have adopted laws that allow medical use of marijuana.
Federal law, however, does not recognize any accepted medical use for
marijuana and individuals remain subject to federal prosecution for
marijuana possession. Debate continues over the medical effectiveness of
marijuana, and over government policies surrounding medical use. A bill
introduced in the House of Representatives in July 2001 would modify the
federal classification of marijuana and allow doctors, in states with
medical marijuana laws, to recommend or prescribe marijuana.' As the
debate continues, so has interest in how state medical marijuana programs
are operating, and in the issues faced by federal and state law enforcement
officials in enforcing criminal marijuana provisions.*

This report responds to your request that we examine the implementation
of medical marijuana laws in selected states. We did not examine the
effectiveness of states’ or local jurisdictions efforts to administer their
programs and did not judge the validity of their approaches for
implementing states’ laws. As agreed with your staff, we selected Oregon,
Alaska, Hawaii, and California because they had medical marijuana laws in
effect for at least 6 months and, according to our preliminary work, some

'States’ Rights to Medical Marijuana Act, H.R. 2592, 107" Cong. (2001). Status as of August
5, 2002: Referred to House Energy and Commerce, Subcommittee on Health on July 31,
2001.

2Throughout this report, we use the phrase medical marijuana to describe marijuana use
that qualifies for a medical use exception under state law.
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data was available on patient and physician participation.’ For these
states, we are reporting on (1) their approach to implementing their
medical marijuana laws and how these approaches compare, and the
results of any state audits or reviews; (2) the number, age, gender, and
medical conditions of patients that have had doctors recommend
marijuana for medical use in each state; (3) how many doctors are known
to have recommended marijuana in each state, and what guidance is
available for making these recommendations; and (4) the perceptions of
federal and state law enforcement officials, and whether data are available
to show how the enforcement of state marijuana laws has been affected by
the introduction of these states’ medical marijuana laws.

In conducting our work, we examined applicable federal and state laws
and regulations and spoke with responsible program officials in Oregon,
Alaska, Hawaii, and California. In the four states, we obtained and
analyzed available information on program implementation, program
audits, and program participation by patients and doctors. We also met
with various federal, state, and local law enforcement officials—including
officials with the Drug Enforcement Administration (DEA) and U.S.
Attorneys offices in Washington, D.C., and the four selected states—to
discuss data on arrests and prosecutions and views on the impact of the
state’s medical marijuana laws on their law enforcement efforts.

Results from our review of these states cannot be generalized to other
states with state medical marijuana laws, nor are they generalizable across
the states selected for review. Similarly, in California, the information
from the local jurisdictions we reviewed cannot be generalized to all local
jurisdictions in California. We conducted our review between September
2001 and June 2002 in accordance with generally accepted government
auditing standards. (Appendix I describes our scope and methodology in
greater detail.)

3According to United States v. Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483,

502 n.4 (2001), eight states have enacted medical marijuana laws. We selected four of those
states based on the length of time the laws had been in place and the availability of data.
Two of the eight states, Nevada and Colorado, were not selected because their laws had
not been in place for at least 6 months when our review began. Also, at the time of our
review, two other states, Maine and Washington, did not have state registries to obtain
information on program registrants. Alaska, Oregon, and Hawaii have state registries and
had laws in place for at least 6 months. California’s law was enacted in1996. California does
not have a participant registry, but based on our preliminary work, some local registry
information was available.

Page 2 GAO-03-189 State Medical Marijuana Laws



Results in Brief

State laws in Oregon, Alaska, Hawaii, and California allow medical use of
marijuana under specified conditions. All four states require a patient to
have a physician's recommendation to be eligible for medical marijuana
use. Alaska, Hawaii, and Oregon have established state-run registries for
patients and caregivers to document their eligibility to engage in medical
marijuana use; these states require physician documentation of a person’s
debilitating condition to register. Laws in these three states also establish
maximum allowable amounts of marijuana for medical purposes.
California's law does not establish a state-run registry or establish
maximum allowable amounts of marijuana. Some local California
jurisdictions have developed their own guidelines and voluntary registries.
Oregon has changed some verification practices and administrative
procedures as a result of a review of their medical marijuana program.

Relatively few people had registered to use marijuana for medical
purposes in Oregon, Hawaii, and Alaska. As of Spring 2002, about

2,450 people, or about 0.05 percent of the total population of the three
states combined, had registered as medical marijuana users. Statewide
figures for California are unknown. In Oregon, Alaska, and Hawaii, over
70 percent of registrants were over 40 years of age or older, and in Hawaii
and Oregon, the two states where gender information is collected, about
70 percent of registrants were men. Data from Hawaii and Oregon also
showed that about 75 percent and more than 80 percent respectively, of
the physician recommendations were for severe pain and conditions
associated with muscle spasms, such as multiple sclerosis. Statewide
figures on gender and medical conditions were not available for Alaska or
California.

Hawaii and Oregon were the only two states that had data on the number
of physicians recommending marijuana. As of February 2002, less than one
percent of the approximately 5,700 physicians in Hawaii and three percent
of Oregon’s physicians out of about 12,900 had recommended marijuana to
their patients. Oregon also was the only state that maintained data on the
number of times individual physicians recommended marijuana—as of
February 2002, about 62 percent of the Oregon physicians recommending
marijuana made one recommendation. Professional medical associations
in all four states provided some guidance to physicians. The associations
caution physicians about the legal issues facing them, or give advice on
practices to follow and avoid. Most state medical board officials said they
would only become involved with physicians recommending marijuana in
cases where a complaint was filed against a physician for violating state
medical practice standards. California’s medical board provides informal
guidelines on making marijuana recommendations to their patients.
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Data were not readily available to measure how marijuana-related law
enforcement has been affected by the introduction of medical marijuana
laws. To assess the relationship between trends in marijuana-related law
enforcement activities and the passage of medical marijuana laws would
require a statistical analysis over time that included measures of law
enforcement activities, such as arrests, as well as data on other factors
that are not easily measured, such as changes in perceptions about
marijuana and shifts in law enforcement priorities. Officials from over half
of the 37 selected federal, state, and local law enforcement organizations
we interviewed in the four states said that the introduction of medical
marijuana laws had not greatly affected their law enforcement activities.
These officials indicated that they had not encountered situations
involving a medical marijuana defense or they had other drug priorities.
However, officials with some of the organizations told us that the laws in
their states had made it more difficult to prosecute marijuana cases where
medical use might be claimed; there was confusion over how to handle
seized marijuana; and that, in their view, the laws had softened public
attitudes toward marijuana.

In commenting on a draft of this report, the Department of Justice (DOJ)
said that we fully described the current status of the programs in the states
reviewed. However, DOJ stated that we failed to adequately address some
of the serious difficulties associated with such programs. Specifically, DOJ
commented that the report did not adequately address issues related to the
(1) inherent conflict between state laws permitting the use of marijuana
and federal laws that do not; (2) potential for facilitating illegal trafficking;
(3) impact of such laws on cooperation among federal, state, and local law
enforcement; and (4) lack of data on the medicinal value of marijuana.
DOJ further stated that our use of the phrase “medical marijuana”
implicitly accepts a premise that is contrary to existing federal law.

We disagree. We believe the report adequately addresses the issues within
the scope of our review. With respect to DOJ’s first issue, our report
describes how laws in the selected states and federal law treat the use of
marijuana—the opening paragraph of our report specifically states that
federal law does not recognize any accepted medical use of marijuana and
individuals remain subject to federal prosecution for marijuana possession
regardless of state medical marijuana laws. With regard to the second and
third issues raised by DOJ concerning the potential for facilitating illegal
trafficking and the impact on cooperation between federal, state, and local
law enforcement officials, respectively, we interviewed federal, state, and
local law enforcement officials about their perceptions concerning the
impact of state medical marijuana laws on their activities and our report
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Background

conveys the views and opinions of those officials. However, based on
comments from law enforcement officials on a draft section of this report,
we modified our report to discuss some of the issues law enforcement
faces when dealing with medical marijuana laws and seized marijuana.
Concerning the fourth issue—the lack of data on marijuana’s medical
value--our report discusses that a continuing debate exists over the
medical value of marijuana, but an analysis of the scientific aspects of this
debate was beyond the scope of our review.

Finally, we disagree with DOJ’s comment that our use of the phrase
medical marijuana accepts a premise contrary to federal law. The
introduction to our report specifically states that, throughout the report,
we use the phrase medical marijuana to describe marijuana use that
qualifies for a medical use exception under state law. Our detailed
response to DOJ’s comments is provided on pages 35 to 38 and we have
reprinted a copy of DOJ’s comments in appendix V.

The cannabis plant, commonly known as marijuana, is the most widely
used illicit drug in the United States. According to recent national survey
figures, over 75 percent of the 14 million illicit drug users 12 years or older
are estimated to have used marijuana alone or with other drugs in the
month prior to the survey.' Marijuana can be consumed in food or drinks,
but most commonly dried portions of the leaves and flowers are smoked.
Marijuana is widely used and the only major drug of abuse grown within
the United States borders, according to the Drug Enforcement
Administration.

Marijuana is a controlled substance under federal law and is classified in
the most restrictive of categories of drugs by the federal government. The
federal Controlled Substances Act of 1970 (CSA)’ places all federally
controlled substances into one of five “schedules,” depending on the
drug’s likelihood for abuse or dependence, and whether the drug has an
accepted medical use.’ Marijuana is classified under Schedule I, the
classification reserved for drugs that have been found by the federal

*U.S. Department of Health and Human Services, Substance Abuse and Mental Health
Services Administration (SAMHSA), National Household Survey on Drug Abuse 2000.
Hashish is included by SAMHSA in the statistic for marijuana use.

’21 U.S.C. §§ 801 to 971.
57d. § 812(a), (b).
Td. § 812(¢), Schedule I (¢)(10).
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government to have a high abuse potential, a lack of accepted safety under
medical supervision, and no currently accepted medical use.® In contrast,
the other schedules are for drugs of varying addictive properties, but
found by the federal government to have a currently accepted medical
use.” The CSA does not allow Schedule I drugs to be dispensed upon a
prescription, unlike drugs in the other schedules.” In particular, the CSA
provides federal sanctions for possession, manufacture, distribution or
dispensing of Schedule I substances, including marijuana, except in the
context of a government-approved research project."

The potential medical value of marijuana has been a continuing debate.
For example, beginning in 1978, the federal government allowed the first
patient to use marijuana as medicine under the “Single Patient
Investigational New Drug” procedure, which allows treatment for
individual patients using drugs that have not been approved by the Food
and Drug Administration. An additional 12 patients were approved under
the procedure between 1978 and 1992. When the volume of applicants
tripled, the Secretary of the Department of Health and Human Services
(HHS) decided not to supply marijuana to any more patients. According to
Kuromiya v. United States, HHS concluded that the use of the single
patient Investigational New Drug procedure would not yield useful data to
resolve the remaining safety and effectiveness issues."”

®Schedule I includes drugs such as heroin, lysergic acid diethylamide (LSD) and other
hallucinogenic substances. 21 C.F.R. 1308.11(c), (d).

°Id. § 812(0)(2)-(5).

7d. § 829. DEA rejected petitions in 1992 and 2001 to reschedule marijuana to schedule II.
See Notice of Denial of Petition, 66 Fed. Reg. 20038 (2001); Marijuana Scheduling Petition;

Denial of Petition; Remand, 57 Fed. Reg. 10499 (1992) (final order affirming the 1989 denial
after remand); Marijuana Scheduling Petition; Denial of Petition, 54 Fed. Reg. 53767 (1989).

U1d. § 823(f), 841(a)(1), 844.

2Gee 78 F. Supp. 2d 367 (E.D.Pa.1999). In the Kuromiya case, a group of approximately
160 plaintiffs raised an equal protection challenge to the administration of the “Single
Patient Investigational New Drug” program. The plaintiffs contended that they were
similarly situated to patients currently receiving marijuana under the program and that the
government acted unconstitutionally in denying them access to the same program. The
court concluded that the government had a rational basis for its decision not to supply
marijuana to the plaintiffs through this program and granted the government's motion for
summary judgment.
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In 1999, an Institute of Medicine study” commissioned by the White House
Office of National Drug Control Policy recognized both a potential
therapeutic value and potential harmful effects, particularly the harmful
effects from smoked marijuana. The study called for more research on the
physiological and psychological effects of marijuana and on better delivery
systems. A 2001 report by the American Medical Association’s Council on
Scientific Affairs also summarized the medical and scientific research in
this area, similarly calling for more research."

In May 1999, HHS released procedures allowing researchers not funded by
the National Institute of Health to obtain research-grade marijuana for
approved clinical studies. Sixteen proposals have been submitted for
research under these procedures, and seven of the proposals had been
approved as of May 2002.

Some states have passed laws that create a medical use exception to
otherwise applicable state marijuana sanctions. California was the first
state to pass such a law in 1996 when California voters passed a ballot
initiative, Proposition 215 (The Compassionate Use Act of 1996) that
removed certain state criminal penalties for the medical use of marijuana.”
Since then, voters in Oregon, Alaska, Colorado, Maine, Washington and
Nevada have passed medical marijuana initiatives, and Hawaii has enacted
a medical marijuana measure through its legislature. While state criminal
penalties do not apply to medical marijuana users defined by the state’s
statute, federal penalties remain, as determined by the Supreme Court in
United States v. Oakland Cannabis Buyers’ Cooperative." (Appendix II
provides more information on the Supreme Court’s decision.)

In California, Alaska, and Oregon, where voters passed medical marijuana
laws through ballot initiatives, each state provided an official ballot
pamphlet, which included the text of the proposed law and arguments

National Academy of Sciences, Institute of Medicine, “Marijuana and Medicine: Assessing
the Science Base.” 1999.

“American Medical Association, Council on Scientific Affairs Report: Medical Marijuana
(A-01), June, 2001.

"The medical use exception in the states we reviewed allows growing or possessing
marijuana for the purpose of the patient’s personal medical use, and does not extend to
other state marijuana prohibitions such as distribution outside the patient-caregiver
relationship or any sale of marijuana.

19532 U.S. 483 (2001).
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Implementation in
Oregon, Alaska,
Hawaii, and California

from proponents and opponents. Opponents of the initiatives referred to
federal marijuana prohibitions, legal marijuana alternatives, and evidence
of the dangers of smoked marijuana. Proponents referred to supportive
studies and positive statements from medical personnel. In Hawaii, where
the state legislature enacted the medical marijuana measure, law
enforcement officials, advocacy groups, and medical professionals made
similar arguments for or against the proposed law during the legislative
process.

Oregon, Alaska, Hawaii, and California laws allow medical use of
marijuana under certain conditions. ' All four states require a patient to
have a physician’s recommendation to be eligible for medical marijuana.
Consistent with their laws, Oregon, Alaska, and Hawaii also have
designated a state agency to administer patient registries—which
document a patient’s eligibility to use medical marijuana based on the
written certification of a licensed physician—and issue cards to identify
certified registrants. Also, laws in Oregon, Alaska, and Hawaii establish
limits on the amounts of marijuana a patient is allowed to possess for
medical purposes. California does not provide for state implementation of
its law. In particular, California has not delegated authority to a state
agency or established a statewide patient registry. In addition, California
law does not prescribe a specific amount of marijuana that can be
possessed for medical purposes. In the absence of specific statutory
language, some local California jurisdictions have established their own
registries, physician certification requirements, and guidelines for
allowable marijuana amounts for medical purposes. Only Oregon has
reviewed its medical marijuana program, and as a result of that review, has
changed some of its procedures and practices, including verifying all
doctor recommendations.

States and Some Local
California Jurisdictions
Maintain Medical
Marijuana Registries

To document their eligibility to engage in medical marijuana use,
applicants in Oregon, Alaska, and Hawaii must register with state agencies
charged with implementing provisions of the medical marijuana laws in
those states (hereinafter referred to as registry states). In Oregon, the
Department of Human Services is responsible, and in Alaska, the

""The states’ medical marijuana laws appear at Alaska Stat. Ann. 11.71.090, 17.37.010 to
17.37.080; Cal. Health & Safety Code Ann. 11362.5; Haw. Rev. Stat. 329-121 to 329-128; and
Ore. Rev. Stat. 475.300 to 475.346. Alaska’s Hawaii’s and Oregon’s administrative
regulations appear at Alaska Admin. Code, tit. 7, ch. 34; Haw. Admin. R., tit. 23, ch. 202; and
Ore. Admin. R., ch. 333, div. 8. There are no regulations under California’s law.
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Department of Health and Social Services. In Hawaii, the Narcotics
Enforcement Division within the Department of Public Safety is
responsible for the state’s medical marijuana registry. Applicants meeting
state requirements are entered into a registry maintained by each state. In
California, a number of counties have established voluntary registries to
certify eligibility under the state’ s medical marijuana law."

The three registry states, Oregon, Alaska and Hawaii, have similar registry
requirements. Potential registrants must supply written documentation by
a physician licensed in that state certifying that the person suffers from a
debilitating medical condition (as defined by the state statute) and in the
physician’s opinion would benefit from the use of marijuana. They also
must provide information on the name, address, and birth date of the
applicant (and of their caregiver, where one is specified) along with
identification to verify the personal information. In each state, registry
agencies must verify the information in the application based on
procedures set in that state’s statutes or regulations before issuing the
applicant a medical marijuana identification card. All three states allow
law enforcement officers to rely upon registry applications in lieu of
registry cards to determine whether a medical use exception applies.
Figure 1 provides an example of the registry card issued by Oregon.
(Appendix III provides examples of registry cards from Alaska and
Hawaii.)

®Under Alaska’s and Hawaii’s statutes, patients and caregivers must strictly comply with
the registration requirement in order to receive legal protection; unregistered persons may
not present a medical use defense to a marijuana prosecution in these states. See Alaska
Stat. Ann. 11.71.090; Haw. Rev. Stat. 329-125. Under Oregon’s statute, unregistered patients
who have substantially complied with the act may raise such a defense to a marijuana
prosecution, while registered persons are excepted from criminal charges, so long as they
meet the act’s quantity and use restrictions. See Ore. Rev. Stat. 475.306, 475.316, 475.319,
475.342. Because California’s law does not establish a state-run registry, a medical use
defense may be established by any individual meeting the act’s substantive requirements,
that is, patients whose doctors have recommended marijuana to treat an allowed medical
condition and their primary caregivers. See Cal. Health & Safety Code Ann. 11362.5; see also
People v. Mower, No. S094490, 2002 Cal. Lexis 4520 (July 18, 2002), in which the California
Supreme Court interprets California’s medical marijuana act.
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_________________________________________________________________________________|]
Figure 1: Example of Oregon’s Medical Marijuana Registry Card

Oregon Health Division : Oregon Health Division 503-731-8310
Medical Marijuana Program Medical Marijuana Program
Caregiver Information: DOB:../08/01/1950

JOHN P SMITH
222 GARDEN WAY'
PORTLAND, OR. 97222

Source: Oregon Department of Human Services.

Hawaii’s Department of Public Safety requires that doctors submit the
completed registry application to the state agency, and if approved, the
medical use certification is returned to the doctor for issuance to their
patient. By contrast, registry agencies in Oregon and Alaska require that
the registry card applicant submit the physician statement as part of the
application, and issue the card directly to the patient. Alaska allows
registry cards to be revoked if the registrant commits an offense involving
a controlled substance of any type, whereas Oregon and Hawaii allow
registry cards to be revoked only for marijuana-related offenses, such as
sale. Table 1 summarizes registry requirements and verification
procedures of the responsible agencies in each registry state as of July
2002.
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Table 1: Registry Requirements and Verification Procedures in Oregon, Alaska and Hawaii, as of July 2002

Registry requirements Oregon Alaska Hawaii
Completed application form x* (submitted by ~ x (submitted by X (submitted by
applicant) applicant) physician)
Written physician documentation x " X ° x
Applicant name, address and date of birth. Must include a copy of a X X X
current photographic identification card, such as license, or ID card
number
Primary caregiver name, address and date of birth. Must include a copy X X X
of a current photographic identification card, such as license, or ID card
number
Sworn caregiver statement on department form regarding lack of felony X
drug conviction, not on probation or parole, and over 21
Address of site where marijuana will be produced X X
Annual renewal for registry card X X X
Minors: parents declaration form and agreement to serve as minor’s x (must be X X
caregiver notarized)
Registration fee $150 $25 first time $25
$20 renewal

Registry Verification Procedures

Doctor has a valid license in state

Verification call or letter sent to doctor re: recommendation
Patient contacted to validate application information
Caregiver contacted to validate application information
Registry checked to assure caregiver only serves one patient

©

©
©
©

X X | X | X
X [ X | X | X

XX X | X | X

°A legible written statement with all the form information included will be accepted.

*Attending physician completes a state declaration form that the person has been diaghosed with a
debilitating medical condition and that the medical use of marijuana may mitigate the symptoms or
effects of the patient’s condition, or applicant provides medical records of debilitating condition signed
by physician that contains all information required on physician form.

‘Signed physician statement that the patient was examined within bona fide relationship and is
diagnosed with a debilitating medical condition, other medications were considered and that patient
might benefit from marijuana.

‘Signed statement that in the physician’s opinion, the qualifying patient has a debilitating medical
condition and the potential benefits of the medical use of marijuana would likely outweigh the health
risks for the qualifying patient, OR medical records with same information.

*Agency officials verify when they believe it is appropriate.

Source: Oregon, Alaska, and Hawaii medical marijuana state statutes, administrative rules and
program officials.

California’s statute does not establish a state registry or require that a
person or caregiver be registered to qualify for a medical use exception.
California’s law requires that medical use has been recommended by a
physician who has determined that the person’s health would benefit from
the use of marijuana for certain symptoms or conditions. The exception
applies based “upon the written or oral recommendation or approval of a
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physician.” After the medical marijuana law was passed, the California
Attorney General assembled a task force to discuss implementation issues
in light of the “ambiguities and significant omissions in the language of the
initiative.” The task force recommended a statewide registry be created
and administered by the Department of Health Services, among other
things, to clarify California’s law." However, a bill incorporating many of
the ideas agreed upon by the task force was not enacted by the California
legislature.”

Some California communities have created voluntary local registries to
provide medical marijuana users with registry cards to document that the
cardholder has met certain medical use requirements. Figure 2 provides
examples of patient and caregiver registry cards issued by San Francisco’s
Department of Public Health. (See the following section for a discussion of
caregivers.)

YOffice of the Attorney General, State of California, Department of Justice, Medical
Marijuana Task Force (July 12, 1999). Other recommendations included requiring that the
patient’s personal physician make the marijuana recommendation, and allowing
cooperative marijuana cultivation.

*California Senate Bill 187, 2001-2002 Reg. Sess. The bill was introduced by California
Senator Vasconcellos on February 7, 2001.
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Figure 2: Example of San Francisco’s Medical Marijuana Registry Cards

/ PEOLA \

7 :!,._,- City and County of San Francisco
2 Department of Public Health

Medical Cannabis Voluntary
Identification Card Program

PATIENT

Card No: sam ple

Issue Date:

Expires:

AN

:ur City and County of San Francisco
2o T, Department of Public Health

Medical Cannabis Voluntary
Identification Card Program

CAREGIVER

Card No: sample

Issue Date:

Expires:

_/

Source: San Francisco Department of Public Health.

According to a September 2000 letter by the California Attorney General,
medical marijuana policies have been created in some counties. Local
registries have been created in Humboldt, Mendocino, San Francisco, and
Sonoma counties. A medical marijuana registry in the city of Arcata,
located in Humboldt County, was discontinued, however, the Arcata
police department accepts registry cards from Humboldt County. A more
recent list of medical marijuana registries operated by a county or city was
not available, an official with the Attorney General’s office said, because
there is no requirement for counties or cities to report on provisions they
adopt regarding medical use of marijuana. At least two counties have since
approved development of county medical marijuana registries, in San
Diego in November 2001, and in Del Norte, in April 2002. Several cannabis
buyers’ clubs, or cannabis cooperatives may have also established
voluntary registries of their members.
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(Appendix III provides additional discussion on state registry procedures
in Oregon, Alaska, and Hawaii, procedures in selected California county
registries, and examples of registry cards.)

Medical Marijuana Patient
Primary Caregivers

Laws in Oregon, Alaska, Hawaii, and California allow medical marijuana
users to designate a primary caregiver. To qualify as a caregiver in the
registry states, persons must be part of the state registry and be issued
medical marijuana cards. Registered caregivers may assist registrants in
their medical use of marijuana without violating state criminal laws for
possession or cultivation of marijuana, within the allowed medical use
amounts. Alaska allows registrants to designate a primary and alternate
caregiver. Both must submit a sworn statement that they are at least

21 years old, have not been convicted of a felony drug offense, and are not
currently on probation or parole. In Hawaii and Alaska, caregivers can
serve only one patient at a time. Alaska, however, allows exceptions for
patients related to the caregiver by blood or marriage, or with agency
approval, such as circumstances where a patient resides in a licensed
hospice program. Oregon does not specify a limit to the number of
patients one caregiver may serve. Table 2 provides information on
definitions and caregiver provisions in Oregon, Alaska, and Hawaii.
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Table 2: Definition and Provisions Regarding Caregivers in Oregon, Alaska and Hawaii

Oregon

Alaska

Hawaii

Definition of Caregiver

“Designated primary caregiver”
means an individual eighteen years
of age or older who has significant
responsibility for managing the well-
being of a person who has been
diagnosed with a debilitating
medical condition and who is
designated as such on that person’s
application for a registry
identification card or in other written
notification to the division.
Designated primary caregiver does
not include the person’s attending
physician.

“Primary caregiver” means a
person listed as a primary
caregiver (in the state medical
use registry) and in physical
possession of a caregiver
registry identification card:
“primary caregiver” also
includes an alternate caregiver
when the alternate caregiver is
in physical possession of the
caregiver registry identification
card. “Alternate caregiver”
means a person who is listed
as an alternate caregiver (in
the state medical use registry).

“Primary caregiver’ means
a person, other than the
qualifying patient and the
qualifying patient’s
physician, who is eighteen
years of age or older, and
who has agreed to
undertake responsibility for
managing the well-being of
the qualifying patient with
respect to the medical use
of marijuana.

Limit to number of caregivers 1 2 (a primary and an alternate) 1
per patient
Limit to number of patients per Not specified 1 1
caregiver (exceptions may be granted by
state agency)
Criminal record restriction on Not specified Yes Not specified

serving as caregiver

Source: Oregon, Alaska, and Hawaii medical marijuana statutes and administrative rules.

California’s statute also allows qualified medical marijuana users to
designate a primary caregiver. The statue defines “primary caregiver” to
mean “the individual designated by the person exempted under this
section who has consistently assumed responsibility for the housing,
health or safety of that person.” There is no requirement that the
patient—caregiver relationship be registered or otherwise documented, nor
is there a specified limit to the number of patients that can designate a

particular caregiver.

Physician
Recommendation
Requirements

In all four states, patients must obtain a physician’s diagnosis that he or
she suffers from a medical condition eligible for marijuana use under that
state’s statute, and a physician recommendation for the use of marijuana.
California does not have a requirement that the diagnosis or
recommendation be documented, as the other states do. In the registry
states, patients must supply written documentation of their physician’s
medical determination and marijuana recommendation in their registry
applications. This documentation must conform with program
requirements, reflecting that the physician made his or her
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recommendation in the context of a bona fide physician-patient
relationship.

California’s law does not require patients to submit documentation of a
physician’s determination or recommendation to any state entity, nor does
it specify particular examination requirements. According to California’s
law, marijuana may be used for medical purposes “where that medical use
is deemed appropriate and has been recommended by a physician who has
determined that the person’s health would benefit from the use of
marijuana” in treating certain medical conditions; such recommendations
may be oral or written.

The physician certification form adopted by Hawaii’s Department of
Public Safety calls for doctors recommending marijuana to a patient to
certify that “I have primary responsibility for the care and treatment of the
named patient and based on my professional opinion and having
completed a medical examination and/or full assessment of my patient’s
medical history and current medical condition in the course of a bona fide
physician-patient relationship have issued this written certificate.”
Similarly in Alaska, the recommending physician signs a statement that
they personally examined the patient on a specific date, and that the
examination took place in the context of a bona fide physician-patient
relationship.

Under Oregon’s medical marijuana law, the patient’s attending physician
must supply physician documentation. Oregon’s administrative rules
defining “attending physician” were amended in March 2002 to more fully
describe the conditions for meeting the definition. To qualify, the
physician must have established a physician-patient relationship with the
patient and must diagnose the patient with a debilitating condition in the
context of that relationship.” Agency officials stated that they changed the
definition of an attending physician in light of information that one doctor
responsible for many medical marijuana recommendations had not

*'As provided in Ore. Admin. R. 333-008-0010, an attending physician is “a physician who
has established a physician/patient relationship with the patient, is licensed under ORS
chapter 677, and who, with respect to a patient diagnosed with a debilitating medical
condition: (a) Is primarily responsible for the care and treatment of the patient; (b) Is
primarily responsible for recognized, medical specialty care and treatment of the patient;
(c) Has been asked to consult and treat the patient by the patient’s primary care physician;
or (d) Has reviewed a patient’s medical records at the patient’s request, has conducted a
thorough physical examination of the patient, has provided a treatment plan and/or follow-
up care, and has documented these activities in a patient file. “
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followed standard physician-patient practices, such as keeping written
patient records. (See physician section.) Under its regulations, the
Department of Human Services will contact each physician making a
medical marijuana recommendation to assure that the physician is an
“attending physician” and, with patient approval, the department may
review the physician’s patient file in connection with this inquiry.

Qualifying State The laws in all four states we reviewed identify medical conditions™ for

Conditions for Use of which marijuana may be used for medical purposes. Table 3 displays the

Medical Marijuana allowed medical conditions for which marijuana may be used in each
state. (See appendix IV for descriptions from general medical sources of
the allowable conditions identified by the state laws.)

____________________________________________________________________________________________________________________________|
Table 3: Allowable Conditions for Medical Marijuana Use in Four States

Conditions® Oregon Alaska Hawaii California
Cancer X X X X
Glaucoma X X X X
HIV positive status X X X

AIDS X X X X
Cachexia X X X

Wasting syndrome X

Anorexia X
Epilepsy and other seizure disorders X X

Multiple sclerosis and other disorders characterized by persistent muscle spasticity X X X X
Crohn'’s disease X

Alzheimer’s disease X

Arthritis X
Migraine X
Severe pain X X X

Chronic pain X
Severe nausea X X X

Any other illness for which marijuana provides relief’ X

’Oregon’s, Alaska’s, and Hawaii's medical marijuana statutes use the term “debilitating medical
condition” to encompass the conditions eligible for medical marijuana use. California’s statute does
not use this term, but simply lists the eligible conditions.

*Callifornia’s statute does not define “any other iliness for which marijuana provides relief.”

22 . .. . ey .
For simplicity, we use the general term medical “condition” to encompass, diseases,
symptoms, and medical conditions.
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Source: California, Oregon, Alaska and Hawaii medical marijuana statutes and Oregon administrative
rules.

Allowable Amounts of
Marijuana for Medical Use

Statutes in Oregon, Alaska, and Hawaii define the maximum amount of
marijuana and the number of plants that an individual registrant and their

caregiver may possess under medical marijuana laws, while California’s
statute does not provide such definitions. Oregon and Hawaii regulations
also provide definitions of marijuana plant maturity. Table 4 provides the
definitions of quantity and maturity for each registry state.

__________________________________________________________________________________________________________________________|
Table 4: Permissible Amounts of Medical Marijuana and Plant Maturity in Oregon, Alaska, and Hawaii

Oregon

Alaska

Hawaii

Allowable amount

A patient and a designated
primary caregiver may not
individually or collectively
possess more than three mature
plants, four immature marijuana
plants, and one ounce of usable
marijuana per each mature
plant, if present at a location at
which marijuana is produced,
including any residence
associated with that location.

If not at a location where
marijuana is produced, including
any residence associated with
that location, the allowable
amount is one ounce of usable
marijuana.’

A patient, primary caregiver or
alternate caregiver may not possess
in the aggregate more than one
ounce of marijuana in usable form;
and six marijuana plants, with no
more than three mature and
flowering plants producing usable
marijuana at any one time.

“Adequate Supply” means an amount
of marijuana jointly possessed between
the qualifying patient and the primary
caregiver that is not more than is
reasonably necessary to assure the
uninterrupted availability of marijuana
for the express purpose of alleviating
the symptoms or effects of a qualifying
patient’s debilitating medical condition;
provided that the “adequate supply”
jointly possessed by the qualifying
patient and the primary caregiver not
exceed three mature marijuana plants,
four immature marijuana plants, and
one ounce of usable marijuana per
each mature plant.

Plant maturity

“Mature plant” means the
following: A marijuana plant
shall be considered mature
when male or female flower
buds are readily observed on
the plant by unaided visual
examination. Until this sexual
differentiation has taken place, a
marijuana plant will be
considered immature.

Not specified

“Immature marijuana plant” means a
marijuana plant, whether male or
female, that has not yet flowered and
which does not yet have buds that are
readily observed by unaided visual
examination. “Mature plant” means a
marijuana plant, whether male or
female, that has flowered and which
has buds that are readily observed by
unaided visual examination.

°Registered patients and caregivers in Oregon who exceed the act’s quantity restrictions are not
immune from prosecution, but may establish an “affirmative defense” in a marijuana prosecution that
the greater amount is medically necessary to mitigate the symptoms or effects of the patient’s
debilitating medical condition. Ore. Rev. Stat. 475.306(2).

Source: Oregon, Alaska, and Hawaii medical marijuana statutes and administrative rules.

California’s statute does not specify an amount of marijuana allowable
under medical use provisions; however, some local jurisdictions have
established their own guidelines. The statute’s criminal exemption is for
“personal medical purposes” but does not define an amount appropriate
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for personal medical purposes. The California Attorney General’s medical
marijuana task force debated establishing an allowable amount but could
not come to a consensus on this issue, proposing that the Department of
Health Services determine an appropriate amount. Participants did agree
that the amount of marijuana a patient may possess might well depend on
the type and severity of illness. They concluded that an appropriate
amount of marijuana was ultimately a medical issue, better analyzed and
decided by medical professionals. In the absence of state specified
amounts, a number of the state’s 58 counties and some cities have
informally established maximum allowable amounts of marijuana for
medical purposes. According to the September 2000 summary by the
California Attorney General’s office, the amount of marijuana an individual
patient and their caregiver were allowed to have varied, with a two-plant
limit in one area, and a 48 plant (indoors, with mature flowers) limit in
another area. In May 2002, Del Norte County raised their limit from

6 plants to 99 plants per individual patient.

Safety and Public Use
Restrictions

California, Oregon, Alaska, and Hawaii prohibit medical marijuana use in
specific situations relating to safety or public use. Patients or caregivers
who violate these prohibitions are subject to state marijuana sanctions
and, in the registry states, may also forfeit their registry cards.” Table 5
reflects the various states’ safety or public use restrictions.

¥ Alaska’s statute provides a one-year suspension from using or obtaining a registry card,
Oregon’s statute provides up to a 6-month suspension from using or obtaining a registry
card; Hawaii’s rules provide for revocation of the registry certificate for an indefinite time.
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Table 5: Safety and Public Use Restrictions in Oregon, Alaska, Hawaii and California

Oregon Alaska Hawaii California

Safety
restrictions

Oregon’s medical
marijuana statute
prohibits driving under the
influence of marijuana.

Alaska’s medical marijuana
statute prohibits medical
use of marijuana that
endangers the health or
well-being of any person.

Hawaii’'s medical marijuana
statute prohibits medical
use of marijuana that
endangers the health or
well-being of another
person.

California’s medical
marijuana statute
provides that, “Nothing in
this section shall be
construed to supersede
legislation prohibiting
persons from engaging in
conduct that endangers
others, nor to condone
the diversion of
marijuana for nonmedical
purposes.”

Public use
restrictions

Oregon’s medical
marijuana statute
prohibits patients and
caregivers from engaging
in the medical use of
marijuana in public places
as defined in Ore. Rev.
Stat. 161.015,% or in public
view or in a correctional
facility as defined in Ore.
Rev. Stat. 162.135(2) or
youth correction facility as
defined in Ore. Rev. Stat
162.135(6).

Alaska’s medical marijuana
law prohibits the medical
use of marijuana in plain
view of, or in a place open
to, the general public. The
law also states that medical
marijuana use need not be

accommodated in any place

of employment; in any
correctional facility, medical
facility, or facility monitored

Hawaii’'s medical marijuana

statute prohibits the medical
use of marijuana in a school

bus, public bus, or any
moving vehicle; in the
workplace of one’s
employment; on any school

grounds; at any public park,

public beach, public

recreation center, recreation

or youth center; or other

by the Alaska Department of place open to the public.

Administration; on or within
500 feet of school grounds;
at or within 500 feet of a
recreation or youth center;
or on a school bus.

(not specified)

°As defined in Ore. Rev. Stat. 161.015, a public place means a place to which the general public has
access including, but not limited to, hallways, lobbies and other parts of apartment houses and hotels
not constituting rooms or apartments designed for actual residence, and highways, streets, schools,

places of amusement, parks, playgrounds and premises used in connection with public passenger
transportation.

Source: California, Oregon, Alaska and Hawaii state statutes.

Management Review
Results in Oregon Program

Changes

Oregon was the only state of the four we reviewed to have conducted a
management review of their state’s medical marijuana program.* The

Oregon Department of Human Services conducted the review after
concerns arose that a doctor’s signature for marijuana recommendations
had been forged. The review team reported a number of program areas
needing improvement, and proposed a corrective plan of action. Most of

#«Oregon’s Medical Marijuana Program: A Management Review” Oregon Department of
Human Services, June 11, 2001.
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Few Registrants, Most
with Severe Pain or
Muscle Spasms

the actions had been completed, as of May 2002. Lack of verification of
physician signature was a key problem identified by the team. All
physician signatures are now verified. A number of other team findings
had to do with program management and staffing. The Program Manager
was replaced, additional staff was added, and their roles were clarified,
according to officials. Another area of recommendation was the
processing of applications and database management, such as how to
handle incomplete applications, handling of voided applications, edit
checks for data entry, and reducing the application backlog. As of May
2002, some action items were still open, such as computer “flags” for
problem patient numbers or database checks on patients and caregivers at
the same address.

A relatively small number of people are registered as medical marijuana
users in Oregon, Hawaii, and Alaska. In those states, most registrants were
over 40 years old. Severe pain and muscle spasms (spasticity) were the
most common medical conditions for which marijuana was recommended
in the states where data was gathered.

Small Number of Medical
Marijuana Registrants

Relatively few people are registered as medical marijuana users in Alaska,
Hawaii and Oregon. In these states, registry data showed that the number
of participants registered was below 0.05 percent or less of the total
population of each respective state. Data doesn’t exist to identify the total
population of people with medical conditions that might qualify for
marijuana use because not all the conditions specified in the state’s laws
are diseases for which population data is available. For example, a
debilitating condition of “severe pain” may be a symptom for a number of
specific medical conditions, such as a back injury, however not all patients
with back injury suffer severe pain. Table 6 shows the number of patients
registered in Oregon, Hawaii, and Alaska, at the time of our review as
compared to the total population from the U.S. Census Bureau population
projections for 2002.
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_______________________________________________________________________________________|]
Table 6: Medical Marijuana Registrants in Oregon, Hawaii, and Alaska, by Projected

2002 State Population

Percent of registrants

State State population  Number of registrants by state population
Oregon 3,488,000 1,691 0.05
Hawaii 1,289,000 573 0.04
Alaska 672,000 190 0.03
Totals 5,449,000 2,454 0.05

Note: Oregon data as of February 2002, Alaska and Hawaii data as of April 2002.

Source: Oregon, Hawaii, and Alaska state medical marijuana registries and U.S. Bureau of the
Census population projections for 2002.

There is no statewide data on participants in California because the
medical marijuana law does not provide for a state registry. We obtained
information from four county registries in San Francisco, Humboldt,
Mendocino and Sonoma counties.” In each of these registries,
participation was 0.5 percent or less than the respective county’s
population. However, because the local registries are voluntary it is
unknown how many people in those jurisdictions have received medical
recommendations from their doctors for marijuana but have not
registered.

Table 7 shows the number of patients registered in four California
counties and as a percent of the population for those counties, since each
registry was established.

25 . . . . ..
“Sonoma County does not maintain a “registry” of approved medical marijuana users, but
is included because it does have records of county patients whose doctors have

recommended marijuana using Sonoma County Medical Association peer review process.
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Table 7: Registrants in Four California Counties by County Population

Percent of
registrants by
County Number of county
Registrant source population registrants population
San Francisco Department of 793,729 3551 0.44
Public Health
Sonoma County Medical 468,754 435 0.09
Association
Humboldt County 127,754 182 0.14
Department of Public Health
Mendocino County 87,273 430 0.49

Note: San Francisco and Sonoma county data as of July 2002, Humboldt county data as of January
2002, and Mendocino county data as of April 2002.

Sources: California State Association of Counties (as of January 2002), and California medical
marijuana county registries.

Medical Marijuana
Registrant Demographics

Most medical marijuana registrants in Hawaii and Oregon—the states
where both gender and age data were available—were males over 40 years
old. Hawaii and Oregon were the only states that provided gender
information; in both cases approximately 70 percent of registrants were
men. In Alaska, Hawaii, and Oregon state records showed that over

70 percent of all registrants in each state were 40 years of age or older.
Only in one state was there a person under the age of 18 registered as a
medical marijuana user. Table 8 shows the distribution of registrants by
age in the registry states.

_______________________________________________________________________________________|]
Table 8: Registrant Age in Alaska, Hawaii and Oregon

(Percent in each age category)

Age Alaska Hawaii Oregon
Under 18 1 (1%) 0 0
19-29 10 (5%) 16 (3%) 145 (9%)
30-39 42 (22%) 70 (12%) 247 (15%)
40-49 84 (44%) 197 (34%) 613 (36%)
50-59 42 (22%) 216 (38%) 550 (33%)
Over 60 11 (6%) 74 (13%) 136 (8%)
Total 190 573 1691

Note: Oregon data as of February 2002, Alaska and Hawaii data as of April 2002.

Source: Medical Marijuana registries in Alaska, Hawaii and Oregon.
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In California, none of the local jurisdictions we met with kept information
on participants’ gender, and only Sonoma County Medical Association
provided information on their registrants’ age. The age of medical
association registrants was similar to participants in the state registries,
only slightly younger. Over 60 percent of participants that have had their
records reviewed by medical associations were 40 years or older.

Medical Marijuana
Registrant Conditions

Most medical marijuana recommendations in states where data are
collected have been made for applicants with severe pain or muscle
spasticity as their medical condition. Conditions allowed by the states’
medical marijuana laws ranged from illnesses such as cancer and AIDS, to
symptoms, such as severe pain. Information is not collected on the
conditions for which marijuana has been recommended in Alaska or
California. However, data from Hawaii‘s registry showed that the majority
of recommendations have been made for the condition of severe pain or
the condition of muscle spasticity. Likewise, data from Oregon’s registry
showed that, 84 percent of recommendations were for the condition of
severe pain or for muscle spasticity. Table 9 shows the number and
percentage of patients registered by types of conditions in Oregon and
Hawaii.
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Table 9: Registrant Conditions in Oregon and Hawaii

Oregon Hawaii
Number of Number of
recommendations Percent with recommendations Percent with
per condition condition per condition condition
Cancer 43 3 9 2
Glaucoma 31 2 10 2
HIV positive status or AIDS 47 3 66 12
Cachexia 18 1 - -
Cachexia or wasting syndrome - - 9 2
Epilepsy and other seizure disorders 43 3 5 1
Multiple Sclerosis and other disorders
characterized by persistent muscle
spasms, or spasticity 459 28 240 43
Alzheimer’s disease 1 Under 1 - -
Severe pain 915 56 172 31
Severe nausea 83 5 12 2
Severe nausea/severe pain - - 31 6
Total 1640° 554"

Note: Oregon data as of February 2002, Hawaii data as of March 2002.

®Information on 51 cases not available.

*The number of registrants for Hawaii differs in tables 8 and 9 due to differences in the reporting
dates.

Source: Oregon and Hawaii medical marijuana registries.

On the basis of records from the Oregon registry, we reviewed the
information provided by doctors for additional insight into the conditions
for which registrants use marijuana. The Oregon registry keeps track of
secondary conditions in cases where the recommending doctor specified
more than one condition. We examined the pool of secondary conditions
associated with severe pain® and muscle spasms,” the two largest
condition categories. About 40 percent of those with severe pain reported
muscle spasms, migraines, arthritis, or nausea as a secondary medical
condition. The most common secondary conditions reported by those with

%0f the 915 registrants that reported severe pain as their primary condition, over half
reported only one secondary condition, some included up to five secondary conditions. The
percentages reported here include those with only one secondary condition.

0f the 459 registrants that reported spasms as a primary condition over 40 percent
reported only one secondary condition, some included up to four secondary conditions.
The percentages reported here include those with only one secondary condition.
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Few Physicians Make
Marijuana
Recommendations;
Some Guidance
Available

spasms were pain, multiple sclerosis, and fibromyalgia,*® accounting for
37 percent of the secondary conditions for spasms. A variety of other
secondary conditions were identified in the Oregon data, such as acid
reflux, asthma, chronic fatigue syndrome, hepatitis C, and lupus.

In the two states, Hawaii and Oregon, where data on physicians is
maintained, few physicians have made medical marijuana
recommendations. Of the pool of recommending physicians in Oregon,
most physicians made only one to two recommendations. Over half of the
medical organizations we contacted provide written guidance for
physicians considering recommending marijuana.

Low Physician
Participation

Only a small percentage of physicians in Hawaii and Oregon were
identified by state registries as having made recommendations for their
patients to use marijuana as medicine. These two states maintain
information on recommending physicians in their registry records. No
information was available on physician participation in California and
Alaska. In Hawaii, at the time of our review, there were 5,673 physicians
licensed by the state’s medical board. Of that number, 44 (0.78 percent)
physicians had recommended marijuana to at least one of their patients
since the legislation was passed in June 2000. In Oregon, at the time of our
review, 435 (3 percent) of the 12,926 licensed physicians in the state had
participated in the medical marijuana program since May 1999.

Both Hawaii and Oregon’s medical marijuana registration programs are
relatively new, which may account for the low level of participation by
physicians in both states. Oregon’s program has operated for a year longer
than Hawaii’s, however physician participation overall is low in both
states. A Hawaii medical association official told us that he believes
physicians consider a number of factors when deciding whether to
recommend marijuana as medicine, such as the legal implications of
recommending marijuana, lack of conclusive research results on the
drug’s medical efficacy, and a doctor’s own philosophical stance on the
use of marijuana as medicine.

28I*‘ibromyalgi:au Chronic pain, stiffness, and tenderness of muscles, tendons, and joints
without detectable inflammation. Fatigue and sleep disorders are common in fibromyalgia
patients.
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The lower federal courts are divided in terms of whether doctors can
make medical marijuana recommendations without facing federal
enforcement action, including the revocation of doctors’ DEA registrations
that allow them to write prescriptions for federally controlled substances.
In one case, the district court for the Northern District of California held
that the federal government could not revoke doctors’ registrations,
stating that the de-registration policy raised “grave constitutional doubts”
concerning doctors’ exercise of free speech rights in making medical
marijuana recommendations.” In the other case considering this issue, the
district court for the District of Columbia ruled that the federal
government could revoke doctors’ registrations, stating that “[e]ven
though state law may allow for the prescription or recommendation of
medicinal marijuana within its borders, to do so is still a violation of
federal law under the CSA,” and “there are no First Amendment
protections for speech that is used ‘as an integral part of conduct in
violation of a valid criminal statute.””

Oregon is the only state we reviewed which has registry records that
identify recommendations by doctor. Few Oregon physicians made
recommendations to use medical marijuana to more than two patients.
According to registry data, 82 percent of the participating physicians made
one or two recommendations, and 18 percent made three or more
recommendations. Table 10 shows a breakdown of the frequency by which
physicians made marijuana recommendations.

¥See Conant v. McCaffrey, No. C-97-00139, 2000 U.S. Dist. LEXIS 13024 at *19 (N.D. Cal.
Sept. 7, 2000) (permanent injunction granted); see also Conant v. McCaffrey, 172 F.R.D.
681 (N.D. Cal. 1997) (preliminary injunction granted). On October 29, 2002, the Ninth
Circuit Court of Appeals affirmed, finding that the district court convincingly explained
how the government’s professed enforcement policy threatened to interfere with doctors’
First Amendment rights. See Conant v. Walters, No. 00-17222, 2002 U.S. App. LEXIS 22942
at *2 (9" Cir. Oct. 29, 2002)

See Pearson v. McCaffrey, 139 F. Supp. 2d 113, 121 (D.D.C. 2001).
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_______________________________________________________________________________________|]
Table 10: Number of Marijuana Recommendations Made by Oregon Physicians, as

of February 2002

Percentage of

Number of Number of physicians recommending
recommendations making recommendations physicians
1 269 61.8
2 87 20.0
3 33 7.6
4 22 5.1
5 8 1.8
6 2 0.5
7 2 0.5
9 2 0.5
10 1 0.2
11 1 0.2
12 1 0.2
13 2 0.5
14 1 0.2
18 1 0.2
23 1 0.2
38 1 0.2
823 1 0.2

Source: Oregon Department of Human Services.

State or law enforcement officials in Oregon, California, and Hawaii
indicated that they were each aware of a particular physician in their state
that had recommended marijuana to many patients.” In Alaska, a state
official knew of no physician that had made many recommendations. In
Oregon and California the state medical boards have had formal
complaints filed against these physicians for alleged violations of the
states’ Medical Practices Acts, which establish physician standards for
medical care. The complaints charge the physicians with unprofessional
conduct violations such as failure to conduct a medical examination,
failure to maintain adequate and accurate records, and failure to confer
with other medical care providers. In Oregon, the physician

31Program officials in the registry states verify that a physician recommendation has been
made in accordance with program requirements, and that the physician is licensed; they are
not authorized to determine whether a doctor’s recommendation is medically appropriate.
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recommending marijuana to over 800 patients was disciplined.” The
California case was still pending. At the time of our review, there was no
medical practice complaint filed against the Hawaiian doctor known to
have made many marijuana recommendations.

Physician Guidance for In all four states, professional medical associations provide some guidance
i i ii for physicians in regards to recommending marijuana to patients. State
akKing vledica. driyjuana
Recommendations medical boards, in general, have limited involvement in providing this type

of guidance. Table 11 indicates the type of guidance available from these
medical organizations in each state.

_____________________________________________________________________________________________________________________|
Table 11: Doctor Guidance Provided by Selected State Medical Organizations

State Medical Organizations Guidance provided Description

Oregon State Board of Medical No

Examiners

Oregon Medical Association Yes The association has a document informing members of the

legal issues facing doctors and advising them on doctor-
patient discussions and documentation concerning the use of
marijuana for medicine, and actions to avoid.

Alaska State Medical Board No

Alaska Medical Association Yes Those inquiring about recommending marijuana are directed to
seek legal counsel.

Hawaii State Board of Medical No

Examiners

Hawaii Medical Association Yes Those inquiring about recommending marijuana are informed

of the association’s official position against medical marijuana
and advised of the legal implications involved.

Medical State Board of California Yes The board has a document that describes the standards
physicians recommending marijuana should apply to their
practice and advises them on how to best protect themselves.

California Medical Association Yes The association provides a document covering the legal issues
facing doctors, doctor-patient discussions and documentation
concerning the use of marijuana for medicine, actions to avoid,
and other topics under the law that may be of concern to
physicians.

Note: Guidance provided as of the time of our review.

Source: State Medical Boards and Medical Associations in Oregon, Alaska, Hawaii, and Oregon.

The guidance to physicians considering recommending marijuana to a
patient in Oregon, for example, includes avoiding engaging in any

®The April 2002 order by the Oregon Board of Medical Examiners reprimanded the
physician, fined him $5,000, suspended his license for 90 days, and specified conditions
under which any future marijuana recommendations would be made, and other disciplinary
actions.

Page 29 GAO-03-189 State Medical Marijuana Laws



Difficult to Measure
the Impact of State
Medical Marijuana
Laws on Law
Enforcement
Activities

discussions with a patient on how to obtain marijuana, and to avoid
providing a patient with any written documentation other than that in the
patient’s medical records. The medical association also advises physicians
to clearly document in a patient’s medical records conversations that take
place between the physician and patient about the use of marijuana as
medicine. Oregon’s medical association notes that until the federal
government advises whether it considers a physician’s medical marijuana
recommendation in a patient chart to violate federal law, no physician is
fully protected from federal enforcement action.

Most of the state medical board officials we contacted stated that the
medical boards do not provide guidance for physicians on recommending
marijuana to patients. The medical boards do become involved with
physicians making marijuana recommendations if a complaint for violating
state medical practices is filed against them. Once a complaint is filed, the
boards investigate a physician’s practice. Any subsequent action occurs if
the allegations against a doctor included violations of the statutes
regulating physician conduct.

California medical board’s informal guidance states that physicians
recommending marijuana to their patients should apply the accepted
standards of medical responsibility such as the physical examination of
the patient, development of a treatment plan, and discussion of side
effects. In addition, the board warns physicians that their best legal
protection is by documenting how they arrived at their decision to
recommend marijuana as well as any actions taken for the patient.

Data are not readily available to show whether the introduction of medical
marijuana laws have affected marijuana-related law enforcement
activities. Assessing such a relationship would require a statistical analysis
over time that included measures of law enforcement activities, such as
arrests, as well as other measures that may influence law enforcement
activities. It may be difficult to identify the relevant measures because
crime is a sociological phenomena influenced by a variety of factors.”
Local law enforcement officials we spoke with about trends in marijuana
law enforcement noted several factors, other than medical marijuana laws,
important in assessing trends. These factors included changes in general
perceptions about marijuana, shifts in funding for various law

33According to the FBI introduction to users of Uniform Crime Report data.
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enforcement activities, shifts in local law enforcement priorities from one
drug to another, or changes in emphasis from drugs to other areas, such as
terrorism. Demographics might also be a factor.

The limited availability of data on marijuana-related law enforcement
activity illustrates some of the difficulties in doing a statistically valid
trend analysis. To fully assess the relationship between the passage of
state’s medical marijuana laws and law enforcement, one would need data
on marijuana related arrests or prosecutions over some period of time,
and preferably an extended period of time. Although state-by-state data on
marijuana-related arrests is available from the FBI Uniform Crime Reports
(UCR), at the time of our review, only data up to the year 2000 was
available. Yearly data would be insufficient for analytic purposes since the
passage of the medical marijuana initiatives or law in three of the states—
Oregon (November 1998), Alaska (November 1998), and Hawaii (June
2000)—is too recent to permit a rigorous appraisal of trends in arrests and
changes in them.” Furthermore, although California’s law took effect
during 1996 providing a longer period of data, it is also important to note
that the FBI cautions about UCR data comparisons between time periods
because of variations in year-to-year reporting by agencies.”

Similar data limitations would occur using marijuana prosecutions as a
measure of trends in law enforcement activity. Data on marijuana
prosecutions are not collected or aggregated at the federal level by state.
At the state level, for the four states we reviewed, the format for collecting
the data, or time period covered also had limitations. For example in
California, the state maintains “disposition” data that includes
prosecutions, but reflects only the most serious offenses, so that
marijuana possession that was classified as a misdemeanor would not be
captured if the defendant was also charged with possession of other drugs,
or was involved with theft or other non-misdemeanor crimes. Further, the
data is grouped by the year of final disposition, not when the offense

*Programs to implement the laws in Oregon, Alaska and Hawaii were developed somewhat
later. Alaska’s registry was established in June 1999, Oregon’s program began operating in
May 1999, and Hawaii issued its first card in January 2001.

As described in the methodology section of UCR’s annual publication, Crime in the
United States (2000) UCR excludes trend statistics if the reporting units have not provided
comparable data for the periods under consideration, or when it is ascertained that unusual
fluctuations, such as improved record keeping or annexations are involved. Although most
law enforcement agencies submit crime reports to the UCR program, data are sometimes
not received for complete annual periods. If data on other factors was available for
California to analyze the relationship of its medical marijuana law and arrests, one would
also need to assess the comparability of arrest data from different time periods.
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occurred. Hawaii does not have statewide prosecution data. At the time of
our review, prosecution data from Oregon’s statewide Law Enforcement
Data System was only available for 1999 and 2000.

Perceptions of Officials
with Selected Law
Enforcement
Organizations Regarding
the Impact of Medical
Marijuana Laws

We interviewed officials from 37 selected federal, state, and local law
enforcement organizations in the four states to obtain their views on the
effect, if any, state medical marijuana laws had on their law enforcement
activities. Officials representing 21 of the organizations we contacted
indicated that medical marijuana laws had had little impact on their law
enforcement activities for a variety of reasons, including very few or no
encounters involving medical marijuana registry cards or claims of a
medical marijuana defense. For example:

e The police department on one Hawaiian island had never been
presented a medical marijuana registry card, and only 15 registrants
lived on the island.

» In Alaska, a top official for the State Troopers Drug Unit had never
encountered a medical marijuana registry card in support of claimed
medical use.

e In Oregon, one district attorney reported having less than 10 cases
since the law was passed where the defendant presented a medical
marijuana defense.”

* In Los Angeles County, an official in the District Attorney’s office
stated that only three medical marijuana cases have been filed in the
last two years in the Central Branch office, two of the cases involving
the same person.

Some of the federal law enforcement officials we interviewed indicated
that the introduction of medical marijuana laws has had little impact on
their operations. Senior Department of Justice officials said that the
Department’s overall policy is to enforce all laws regarding controlled
substances, however they do have limited resources. Further, the federal
process of using a case-by-case review of potential marijuana prosecutions
has not changed as a consequence of the states’ medical marijuana laws.
These officials said that U.S. Attorneys have their own criteria or
guidelines for which cases to prosecute that are based on the
Department’s overall strategies and objectives.

®The District Attorney noted that they had won these cases because the defendants were
not operating within the parameters of the state medical marijuana law.

Page 32 GAO-03-189 State Medical Marijuana Laws



Law enforcement officials in the selected states also told us that, given the
range of drug issues, other illicit drug concerns, such as rampant
methamphetamine abuse or large-scale marijuana production are higher
priorities than concerns about abuse of medical marijuana. In at least one
instance, this emphasis was said to reflect community concerns—in
Hawaii, one prosecuting attorney estimated that one-third to one-half of
the murders and most hostage situations in the county involved
methamphetamines. He said businesses ask why law enforcement is
bothering with marijuana when they have methamphetamines to deal with.

Although many of the officials with other organizations we contacted did
not clearly indicate whether medical marijuana laws had, or had not, had
major impact on their activities, officials with two organizations said that
medical marijuana laws had become a problem from their perspective.
Specifically, an official with the Oregon State Police Drug Enforcement
Section said that during 2000 and 2001, there were 14 cases in which the
suspects had substantial quantities of processed or growing marijuana and
were arrested for distribution of marijuana for profit, yet were able to
obtain medical marijuana registry cards after their arrests. Because the
same two defense attorneys represented all the suspects, the police
official expressed his view that the suspects might have been referred to
the same doctor, causing the official to speculate about the validity of the
recommendations. In Northern California—an area where substantial
amounts of marijuana are grown”—officials with the Humboldt County
Drug Task Force™® told us that they have encountered growers claiming to
be caregivers for multiple medical marijuana patients. With a limit of 10
plants per person established by the Humboldt County District Attorney,
growers can have hundreds of plants officials said, and no documentation
to support their medical use claims is required.”

Over one-third of officials from the 37 law enforcement organizations told
us that they believe that the introduction of medical marijuana laws have,
or could make it, more difficult to pursue or prosecute some marijuana

37According to the senior DEA official for the area, three northern counties are the source
region for much of the domestically produced marijuana in the United States, and this
production is a major contributor to the local economies.

*®Headed by a Commander from the California Bureau of Narcotics and staffed by officers
from local law enforcement.

“The 10 plant limit can be exceeded if the grower claims to grow 10 plants for patient A, 10
plants for patient B, and so on. Documentation of caregiver status is not required under the
state’s law.
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cases. In California, some local law enforcement officials said that their
state’s medical marijuana law makes them question whether it is worth
pursuing some criminal marijuana cases because of concerns about
whether they can effectively prosecute (e.g., with no statutory limit on the
number of marijuana plants allowed for medical use, the amount
consistent with a patient’s personal medical purposes is open to
interpretation). In Oregon, Hawaii, and Alaska where specific plant limits
have been established, some law enforcement officials and district
attorneys said that they were less likely to pursue marijuana cases that
could be argued as falling under medical use provisions. For example, one
Oregon District Attorney stated that because they have limited resources
the District Attorneys might not prosecute a case where someone is sick,
has an amount of marijuana within the medical use limit, and would
probably be approved for a card if they did apply. Officers in Hawaii
reported reluctance of a judge to issue a search warrant until detectives
were certain that cultivated marijuana was not being grown for medical
use, or that the growth was over the 25-plant limit qualifying for felony
charges.

Less concrete, but of concern to law enforcement officials were the more
subtle consequences attributed to the passage of state medical marijuana
laws. Officials in over one-fourth of the 37 law enforcement organizations
we interviewed indicated they believe there has been a general softening
in public attitude toward marijuana, or public perception that marijuana is
no longer illegal. For example, state troopers in Alaska said that they
believe that the law has desensitized the public to the issue of marijuana,
reflected in fewer calls to report illegal marijuana activities than they once
received. Hawaiian officers stated that it is their view that Hawaii's law
may send the wrong message because people may believe that the drug is
safe or legal.

Several law enforcement officials in California and Oregon cited the
inconsistency between federal and state law as a significant problem,
particularly regarding how seized marijuana is handled. According to a
California Attorney General official, state and local law enforcement
officials are frequently faced with this issue if the court or prosecutor
concludes that marijuana seized during an arrest was legally possessed
under California law, and law enforcement is ordered to return the
marijuana. To return it puts officials in violation of federal law for
dispensing a Schedule I narcotic, according to the California State Sheriffs
Association, and in direct violation of the court order if they don’t return
it. The same issue has arisen in Portland, Oregon, officials said, when the
Portland police seized 2.5 grams of marijuana from an individual. After the
state dismissed charges, the court ordered the return of the marijuana to

b
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the individual, who was a registered medical marijuana user. The city of
Portland appealed the court order on grounds that its police officers could
not return the seized marijuana without violating federal law, but the
Oregon court of appeals rejected this argument in Oregon v. Kama.”
Oregon officials said that DEA then obtained a federal court order to seize
the marijuana from the Portland police department. The Department of
Justice stated in comments on a draft of this report that they believe
conflicts between federal and non-federal law enforcement over the
handling of seized marijuana has been and will continue to be a problem.

Law enforcement officials in all four states identified areas of their
medical marijuana laws that can hamper their marijuana enforcement
activities because the law could be clearer or provide better control. In
California, key issues were lack of a definable amount of marijuana for
medical use, and no systematic way to identify who qualifies for the
exemption. In Oregon, officers were concerned about individuals
registering as medical marijuana users after they have been arrested, and
timely law enforcement access to the registry information. Officials with
about one-fourth of the law enforcement organizations in Hawaii,
California and Oregon shared the concern about the degree of latitude
given to physicians in qualifying patients for medical use.

We provided a copy of a draft of this report to the Department of Justice
for review and comment. In a September 27, 2002 letter, DOJ’s Acting
United States Assistant Attorney General for Administration commented
on the draft. DOJ’s comments are summarized below and presented in
their entirety in appendix V.

In its comments, DOJ noted that the report fully described the current
status of the programs in the states reviewed. However, DOJ stated that
the report failed to adequately address some of the serious difficulties
associated with such programs. Specifically, according to DOJ, the report

39 P.3d 866 (Or. Ct. App. 2002); rev. den. 47 P.3d 484 (Or. S. Ct. 2002). In Kama, the city
argued that, because marijuana is a Schedule I controlled substance, its police officers
would commit the federal crime of delivering a controlled substance if they returned seized
marijuana. The court of appeals disagreed, reasoning that the federal Controlled
Substances Act, 21 U.S.C. 885(d), confers immunity on state or local law enforcement
officials “lawfully engaged in the enforcement of any law or municipal ordinance relating to
controlled substances." The court concluded that, because the officers were required to
return the seized marijuana under Oregon’s medical marijuana act, Or. Rev. Stat.
475.323(2), federal law granted them immunity for doing so.
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does not adequately address, through any considered analysis, issues
related to the (1) inherent conflict between state laws permitting the use
of marijuana and federal laws that do not; (2) potential for facilitating
illegal trafficking; (3) impact of such laws on cooperation among federal,
state, and local law enforcement; and (4) lack of data on the medicinal
value of marijuana. DOJ further stated that our use of the phrase “medical
marijuana” implicitly accepts a premise that is contrary to existing federal
law.

In regard to the first issue—state laws that permit the use of marijuana
and federal laws that do not—DOJ pointed out that the most fundamental
problem with the report is that it failed to emphasize that there is no
federally recognized medicinal use of marijuana and thus possession or
use of this substance is a federal crime. We disagree, and believe that we
have clearly described federal law on the use of marijuana. On page 1 of
our report, we specifically state that federal law does not recognize any
accepted medical use for marijuana and individuals remain subject to
federal prosecution for marijuana possession regardless of state medical
marijuana laws.

In other comments about state and federal laws, DOJ also pointed out that
our report failed to mention that state medical marijuana laws undermine
(1) the closed system of distribution for controlled substances under the
Controlled Substances Act and (2) the federal government’s obligations
under international drug control treaties which, according to DOJ, prohibit
the cultivation of marijuana except by persons licensed by, and under the
direct supervision of, the federal government. As discussed in our report,
the legal framework for our work was the Supreme Court’s opinion in
United States v. Oakland Cannabis Buyers Cooperative, 532 U.S. 483
(2001) which held that the federal government can enforce marijuana
prohibitions without regard to a medical necessity defense, even in states
with medical marijuana laws. During our review, we saw no reason to
expand our analysis beyond that set forth in the Supreme Court’s decision.
This is especially true since the scope of our work was to examine how
the selected states were implementing their medical marijuana laws—not
the issues raised in DOJ comments.

Regarding the second issue concerning the potential for illegal trafficking,
DOJ commented that our report did not mention that state medical
marijuana laws are routinely being abused to facilitate traditional illegal
trafficking. DOJ also highlighted the lack of guidance provided by the
California state government to implement its medical marijuana law as
contributing to the problem in California. Our report discusses the views
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of law enforcement officials representing 37 organizations in the four
states—including federal officials—regarding the impact of state medical
marijuana laws on their law enforcement efforts. Our report presented the
views they conveyed to us. Thus, in those instances where law
enforcement officials, including representatives of DEA and U.S.
Attorneys’ offices, discussed what they considered instances of abuse or
potential abuse, we discussed it in our report. During our review, none of
the federal officials we spoke with provided information to support a
statement that abuse of medical marijuana laws was routinely occurring in
any of the states, including California. DOJ further asserted that we should
include information on the “underlying criminal arena,” on homicides
related to marijuana cultivation, and on illegal marijuana production and
diversion. These issues were beyond the scope of our work.

In regard to its third comment pertaining to cooperation among federal,
state, and local law enforcement officials, DOJ stated that our report did
not reflect DEA’s experience—a worsening of relations between federal,
state, and local law enforcement. DOJ’s comments provided specific
examples of incidents involving conflicts between DEA and non-federal
law enforcement officials, but these examples were not provided to us
during our fieldwork. In comments on a summary of law enforcement
opinions, some of the non-federal law enforcement officials we
interviewed also stated we should discuss the conflict between state
medical marijuana laws and federal laws as it related to seized marijuana.’
We modified our draft to include a discussion of these concerns, and have
likewise included DOJ’s comment. It is also important to note, however,
that contrary to DOJ’s suggestion, our report included a discussion about
the concerns of the law enforcement officials regarding a “softening” of
the public perception about marijuana. Finally, DOJ’s point that Oregon’s
medical marijuana law negatively impacts federal seized asset sharing was
an issue outside the scope of our review.

1

In regard to the fourth issue—Ilack of data on the medicinal value of
marijuana—DOJ stated that our discussion of the debate over the medical
value of marijuana is inadequate and does not present an accurate picture.
We believe our report adequately discusses that a continuing debate
exists. The overall objective of our review was to examine the
implementation of state medical marijuana laws, and an analysis of the

-\ summary of law enforcement opinions was sent to those we spoke with for their
comments.
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scientific aspects of the medical marijuana debate was beyond the scope
of our work. We do, however, footnote various studies so that readers can
access additional information on the studies if they desire.

Finally, we disagree with DOJ’s comment that our use of the term medical
marijuana accepts a premise contrary to federal law, given that we
specifically defined the term in relation to state, not federal, law. As
mentioned earlier, our report specifically states that federal law does not
recognize any accepted medical use for marijuana and individuals remain
subject to federal prosecution for marijuana possession regardless of state
medical marijuana laws. Furthermore, the introduction to the report
clearly points out that, throughout the report, we use the phrase medical
marijuana to describe marijuana use that qualifies for a medical use
exception under state law.

DOJ also provided technical comments, which we have included in this
report, where appropriate. In addition, as mentioned earlier, some of the
representatives of state law enforcement organizations provided
comments on the section of the report dealing with their perceptions, and
we have made changes to the report, where appropriate.

As agreed with your office, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
report date. At that time, we will send copies of this report to the Ranking
Minority Member, Subcommittee on Criminal Justice, Drug Policy and
Human Resources, and the Chairman and Ranking Minority Member,
House Committee on Government Reform; the Chairman and Ranking
Minority Member of the House Judiciary Committee; the Chairman and
Ranking Minority Member of the Senate Judiciary Committee; the Attorney
General; and the Director, Office of Management and Budget. We will also
make copies available to others on request. In addition, the report will be
available at no charge on the GAO Web site at http://www.gao.gov.
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If you or your staff have any questions on this report, please contact me or
John Mortin on (202) 512 -8777. Key contributors are acknowledged in
appendix V.

Sincerely yours,

Paul Jones
Director, Justice Issues
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Methodology

Objectives

Scope and
Methodology: State
Selection and Data

Our overall objectives were to provide fact-based information on how
selected states implement laws that create a medical use exception to
specified state marijuana prohibitions, and to document the impact of
those laws on law enforcement efforts. Specifically, for selected states,
our objectives were to provide information on (1) their approach to
implementing their medical marijuana laws and how they compare, and
the results of any state audits or reviews, (2) the number of patients that
have had doctors recommend marijuana for medical use in each state, for
what medical conditions, and by age and gender characteristics, (3) how
many doctors are known to have recommended marijuana in each, and
what guidance is available for making these recommendations, and

(4) perceptions of federal and state law enforcement officials, and whether
data are available to show how law enforcement activities have been
affected by the exceptions provided by these states’ medical marijuana
laws.

We conducted our review between September 2001 and June 2002 in
accordance with generally accepted government auditing standards.

Eight states have enacted medical marijuana statutes.' We selected four of
those states based on the length of time the laws had been in place, the
availability of data, and congressional interest. Two of the eight states,
Nevada and Colorado, were not selected because their laws had not been
in place for at least 6 months when our review began. Another two states,
Maine and Washington, were not selected because they do not have state
registries to obtain information on program registrants. Alaska, Oregon
and Hawaii do have state registries and had laws in place for at least

6 months. California’s law was enacted in 1996; however, the state does
not have a participant registry. We included it because some local registry
information was available, and the requestor specifically requested
information on California and Oregon. Our sample consists of these four
states: California, Oregon, Alaska, and Hawaii.

We conducted on-site data collection and interviews with senior officials
at state registries in Oregon and Hawaii, county offices in selected
California counties, and the senior official in Alaska by phone and email.
We examined applicable federal and state laws and regulations and

"These eight states were identified in the Supreme Court’s decision in United States v.
Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483, 502 n.4 (2001).
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obtained and analyzed available information on program implementation,
program audits, and program participation by patients and doctors.

Data Reliability

Scope and
Methodology: Law
Enforcement
Opinions

State and California county officials voluntarily supplied data on medical
marijuana program registrants and some provided data on physician
participation. Officials did not provide names to protect participants’
confidentiality. We reviewed the data for reasonableness and followed up
with appropriate individuals about any questions concerning the data.
Given the confidentiality of the information, we could not check the data
back to source documents. We also interviewed knowledgeable state and
county officials to learn how the data was collected and processed, and to
gain a full understanding of the data. We determined the data was reliable
enough for the limited purposes of this report. However, the data only
reflects those that have registered with state and county programs. No
estimate is available on the number of medical marijuana users that have
not registered with a program. Additionally, data from the three state
registries are not representative of participation in other states for which
we did not collect data. Similarly, data from select California counties only
reflect each county, not other counties where we did not conduct audit
work.

We used a nonprobability sample to select law enforcement
representatives to provide examples of the policies, procedures,
experiences, and opinions of law enforcement regarding state medical
marijuana laws. Our selection of these law enforcement representatives
was not designed to enable us to project their responses to others, in this
case, other law enforcement officials. Feedback was requested from
officials at law enforcement organizations we visited, and incorporated
where appropriate.

We discussed state medical marijuana laws with federal, state and local
law enforcement officials in the states of California, Hawaii, Oregon and
Alaska. On-site interviews were conducted in all but Alaska.” Federal
officials in each state included representatives from the office of the U.S.
Attorney and the Drug Enforcement Administration (DEA). The specific

®As a result of phone discussions with law enforcement officials in Alaska, and the low
number of registrants in Alaska’s medical marijuana program, we decided that interviews
could be conducted by email and phone.
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U.S. Attorney and DEA office and officials we met with were selected by
the Department of Justice as the most knowledgeable on the subject. For a
statewide perspective, we interviewed representatives from the Attorney
General’s office and at least one statewide association in California and
Oregon representing law enforcement officials. This included
representatives from the following:

Oregon Attorney General

Oregon Association of Chiefs of Police
California Attorney General

California District Attorney Association
California State Sheriff’'s Association
Hawaii Attorney General

Hawaii Department of Public Safety
Alaska Attorney General

Alaska State Troopers

For a local law enforcement perspective, we interviewed district attorney
and local police department officials. Selection was judgmental and based
on a number of factors, including: suggestions by federal or state officials,
jurisdictions where trips were planned to interview state medical
marijuana registry program officials or state officials, or large portions of
the state population were covered by the department. Local law
enforcement representatives included the following:

Marion County Oregon District Attorney

Portland Oregon District Attorney

Portland Oregon Bureau of Police

Oregon State Police

Oregon Association of Chiefs of Police (Dallas Oregon Police Chief
participated)

Clackamus County Oregon Sheriff’s Office

Los Angeles California District Attorney

Los Angeles California Police Department

San Bernardino California Police Department

Orange California Police Department

Eureka California Police Department/ Humboldt (state) Drug Task Force
Arcata California Police Department

San Francisco California Police Department

Hawaii County Hawaii Prosecuting Attorney

Honolulu County Hawaii Prosecuting Attorney

Hawaii County Hawaii Police Department

Honolulu Hawaii Police Department
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Maui Hawaii Police Department
Anchorage Alaska District Attorney
Anchorage Alaska Police Department
Juneau Alaska Police Department

We requested comments from DOJ on a draft of this report in August 2002.
The comments are discussed near the end of the letter and are reprinted as
appendix V. DOJ also provided technical comments on the draft of this
report and we incorporated DOJ’s comments where appropriate. In
addition, we requested comments from the law enforcement officials we
interviewed pertaining to the section of this report dealing with their
perceptions and included their comments where appropriate. Finally, we
verified the information we obtained on the implementation of state
medical marijuana laws with the officials we contacted during our review.
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Under the federal Controlled Substances Act of 1970 (CSA), marijuana is
classified as a Schedule I controlled substance, a classification reserved

for drugs found by the federal government to have no currently accepted
medical use. 21 U.S.C. 812(c), Schedule I (¢)(10).

Consistent with this classification system, the CSA does not allow
Schedule I drugs to be dispensed upon a prescription, unlike drugs in the
less restrictive drug schedules. Id. 829. In particular, the CSA prohibits all
possession, manufacture, distribution or dispensing of Schedule I
substances, including marijuana, except in the context of a government-
approved research project. Id. 823(f), 841(a)(1), 844.

Some states have passed laws that create a medical use exception to
otherwise applicable state marijuana sanctions. California was the first
state to pass such a law, when, in 1996, California voters passed a ballot
initiative, Proposition 215, which removed certain state criminal penalties
for the medical use of marijuana.

In the wake of Proposition 215, various cannabis clubs formed in
California to provide marijuana to patients whose physicians had
recommended such treatment. In 1998, the United States sued to enjoin
one of these clubs, the Oakland Cannabis Buyers’ Cooperative, from
cultivating and distributing marijuana. The United States argued that,
whether or not the Cooperative’s actions were legal under California law,
they violated the CSA. Following lower court proceedings, the U.S.
Supreme Court granted the government’s petition for a writ of certiorari to
review whether the CSA permitted the distribution of marijuana to
patients who could establish “medical necessity.” United States v.
Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483 (2001).

Although the tension between California’s Proposition 215 and the broad
federal prohibition on marijuana was the backdrop for the Oakland
Cannabis case, the legal issue addressed by the Supreme Court did not
involve the constitutionality of either the federal or state statute. Rather,
the Court confined its analysis to an interpretation of the CSA and whether
there was a medical necessity defense to the Act’s marijuana prohibitions.
The Court held that there was not. While observing that the CSA did not
expressly abolish the defense, the Court stated that the statutory scheme
left no doubt that the defense was unavailable for marijuana. Because
marijuana appeared in Schedule I, it reflected a determination that
marijuana had no currently accepted medical use for purposes of the CSA.
The Court concluded that a medical necessity defense could not apply
under the CSA to a drug determined to have no medical use.
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The Oakland Cannabis case upheld the federal government’s power to
enforce federal marijuana prohibitions without regard to a claim of
medical necessity. Thus, while California (and other states) exempt
certain medical marijuana users and their designated caregivers from state
sanctions, these individuals remain subject to federal sanctions for
marijuana use.
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Oregon

Alaska

How states implemented registry requirements in the three registry states,
such as which agency administers the registry or the number of staff to
manage it, varied in some ways and were similar in other ways. Similarly,
the county-based registries in California had some differences and
commonalities.

In Oregon, the Department of Human Services is designated to maintain
the state medical marijuana registry. A staff of six is responsible for
reviewing and verifying incoming applications and renewals, including
following up on those that are incomplete, and input and update of the
database. Recommending physicians are sent, and must respond to a
verification letter for the application to be approved. By statute in Oregon,
an applicant can be denied a card for only two reasons—submitting
incomplete or false information. According to the State Public Health
Officer, the scope of the Department of Human Services responsibility is
to see to that there is a written determination of the patient’s condition by
a legitimate doctor, and includes an attending physician recommendation
that the patient might benefit from using marijuana. He stated that the
staff does not question a doctor’s recommendation for medical marijuana
use. The law is clear, he said. It is up to the physician to decide what is
best.

The Oregon Department of Human Services also considers the addition of
new conditions to the list of those acceptable for medical use of
marijuana, as authorized by Oregon’s medical marijuana statute. At the
time of our review, only one of the eight petitions that had been reviewed
by the Department had been approved—agitation due to Alzheimer’s
disease. Most of the petitioned conditions have had a psychological basis,
the State Public Health Officer said.

Alaska’s statute designates the Department of Health and Social Services
to manage the state medical marijuana registry. The full time equivalent of
one half-time person is responsible for registry duties, including checking
applications for accuracy and completeness and entering the information
into the registry. The physician’s license is checked for approval to
practice in Alaska, and if a caregiver is designated the registry is checked
to assure they are only listed as a caregiver for one person unless
otherwise approved by the Department. Patients, physicians and
caregivers are also contacted to verify information as appropriate. If all
Alaska statutory requirements are met, a medical marijuana registry
identification card is issued (see fig. 4). Registry cards are denied in Alaska
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Hawaii

if the application is not complete, the patient is not otherwise qualified to
be registered, or if the information in the application is found to be false.

__________________________________________________________________________________|]
Figure 3: Example of Alaska’s Medical Marijuana Certification Card

BFS STATE OF ALASKA ¥

Parient Medical Marijuana r.a...c,',a“ GM;GHN QPUBLIC

Suate ID Number 9999999 . State ID Number 9999999
Daceof Binh 010148 Registry Addeess 1000 ANYSTREET
5 APT26
Patient Card ANYCITY  AK 999999999
Name  JOHN M ALASKAN o -~ DuwofBinh _ 01-0149
Dase of Exvirarien 07-12.00
AddreR 1008 SEFTRERT, r i Sncondary SUSAN M ALASKAN
ART 26 State 10 Number 9999999

ANYCITY AK 999999959 NQOOODOOUO Address 1000 ANYSTREET
] APT 26

ANYCITY AK 999999999
Date of Bisth 01-01-50

WARNING: ITIS IILECAL TC DUFLICATE TS CARDS
VOIDUF LAMINATED .

The above-named patient is registered with the Department of Health and Social Services as a person who has a debilitating medical
condition that the patient may address with medical ise of marijuana.

TO REMOVE CARD » CAREFULLY SEPARATE FORM

Source: Alaska Department of Health and Social Services.

Alaska’s statute allows the Department to add debilitating medical
conditions to the approved list for use of marijuana. A procedure for
requesting new conditions is outlined in state regulations. To date, there
have been no requests to consider new conditions and none have been
added.

The medical marijuana law passed by the Hawaiian legislature designates
the state Department of Public Safety to administer the Hawaiian medical
marijuana registry. One person within Public Safety’s Narcotics
Enforcement Division staffs the registry. This person is responsible for
reviewing and approving applications and renewals as complete, inputting
applicant information into the database, and responding to any law
enforcement inquiries. Verification procedures in Hawaii are similar to
those followed in other states. See figure 4 for an example of Hawaii’s
registry card.
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|
Figure 4: Example of Hawaii’s Medical Marijuana Registry Card

State of Hawaii
Department of Public Safety
Narcotics Enforcement Division
Medical Marijuana Registry
Patient Identification Certificate

Patient: ALOHA, LEI
789 Malihini Street
Honolulu, HI 96816

DOB: 12/31/2000
Patient ID No.: 123-12-1234

Caregiver: PALANI KING
567 Date Street

Honolulu, HI 96870
Caregiver ID No.: H0006789
Location of Marijuana:

Physician: JOHN A APPLEWAY. md

Physician's Signature

Expiration Date: 1/31/2003

Registration No.: M.JIS0000

Division Administrator

WARNING: IT IS ILLEGAL TO DUPLICATE THIS CARD
ILAW 0225 (12-00)

Source: State of Hawaii Department of Public Safety.
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Registration application requirements and procedures for the voluntary
California registries we reviewed were unique to each county, but shared
some procedures with the programs established in the registry states.

In Humboldt County, the patient must submit an application and physician
recommendation to the county Department of Health and Human Services,
with a $40.00 fee. Applicants are interviewed, photographed, and their
county residency documents are checked during an in-person interview.
To protect the confidentiality of doctors, after the physician
recommendation has been verified, the physician portion of the
application is detached and shredded. Applications are denied if the
patient is not a county resident, the physician is not licensed in California,
or there is not a therapeutic relationship between the patient and
physician.

The San Francisco Medical Cannabis ID Card Program applications are
made available through the city’s Department of Public Health, where the
registry is maintained, and also from clinics, doctor’s offices and medical
cannabis organizations that have requested them. Applicants must bring a
physician’s statement form, or form documenting that an oral
recommendation was received, medical records release form, proof of
identification and residence in San Francisco and the fee. For an applicant
the fee is $25.00, plus $25.00 for each primary caregiver, up to a maximum
of three caregivers. Registry cards are valid for up to 2 years, based on a
physician’s recommendation. After verifying the application documents to
its satisfaction, the Department returns the entire application package to
the applicant, and issues cards to the applicant and caregivers. The
department does not copy the materials, or keep the name of registrants.
Information kept on file is limited to the serial number of the cards issued,
the serial number of the identification card submitted, the date the registry
card was issued, and when it expires.

The Mendocino County Public Heath Department and the Sheriff’s office
jointly run the County Pre-identification Program for county residents. The
Health Department accepts the applicant’s Medical Marijuana
Authorization forms, which includes patient and caregiver information,
and a section for the physician to complete. The physician section requires
checking “yes” or “no” to a recommendation, and the expiration length for
the recommendation in months, years or for the patient’s lifetime. No
condition information is requested. After verifying the physician
recommendation, that section is destroyed, and the approved
authorization sheet is sent to the Sheriff’s office. The Sheriff’s office
interviews registrants and caregivers, requiring that they sign a declaration
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as to the caregiver’s role in patient care. Program identification cards with
photographs of patients and caregivers are issued by the Sheriff’s office.

In Sonoma County, the Sonoma County Medical Association, in
conjunction with the Sonoma County District Attorney, developed a
voluntary process for the medical association to provide peer review of
individuals’ medical records and physician recommendations for medical
use of marijuana. Based on the review, the patient’s physician is sent a
determination regarding whether the patient’s case met criteria
established regarding the patient-physician relationship, whether
marijuana was approved of, and whether the condition is within the
California state code allowing medical marijuana use. Upon receiving the
determination from their doctor, patients decide whether to voluntarily
submit the results to the District Attorney for distribution to the
appropriate police department or to the sheriff’s office. According to the
medical association director, some patients will go through the process
but prefer to keep the letter themselves rather than have their name in a
law enforcement database.
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Medical marijuana laws in California, Oregon, Hawaii and Alaska identify
medical conditions or symptoms eligible for medical marijuana use, but do
not specifically define the conditions or symptoms. The following
descriptions are based on definitions in the Merriam Webster Medical
Dictionary and selected other sources.

Alzheimer’s Disease: Alzheimer’s is a brain disease that usually starts in
late middle or old age. It is characterized as a memory loss for recent
events spreading to memories for more distant events and progressing
over the course of five to ten years to a profound intellectual decline
characterized by impaired thought and speech and finally complete
helplessness.

Anorexia: Anorexia is a lack, or severe loss of appetite, especially when
prolonged. Many patients develop anorexia as a secondary condition to
other diseases.

AIDS: Acquired Immune Deficiency Syndrome is a severe disorder caused
by the human immunodeficiency virus, resulting in a defect in the cells
responsible for immune response that is manifested by increased
susceptibility to infections and to certain rare cancers.

Arthritis: Arthritis refers to the inflammation of joints, usually
accompanied by pain, swelling, and stiffness.

Cachexia: Cachexia is a general physical wasting and malnutrition usually
associated with chronic disease, such as AIDS or cancer.

Cancer: Cancer is an abnormal growth that tends to grow uncontrolled
and spread to other areas of the body. It can involve any tissue of the body
and can have many different forms in each body area. Cancer is a group of
more than 100 different diseases. Most cancers are named for the type of
cell or the organ in which they begin.

Crohn’s Disease: Crohn’s disease is a serious inflammatory disease of the
gastrointestinal tract, it predominates in parts of the small and large
intestine causing diarrhea, abdominal pain, nausea, fever, and at times loss
of appetite and subsequent weight loss.

Epilepsy: Epilepsy is a disorder marked by disturbed electrical rhythms of

the central nervous system and typically manifested by convulsive attacks,
usually with clouding of consciousness.
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Glaucoma: Glaucoma is a disease of the eye marked by increased
pressure within the eyeball that can result in damage to the part of the eye
referred to as the blind spot and if untreated leads to gradual loss of
vision.

HIV: Human Immunodeficiency Virus is a virus that reduces the number of
the cells in the immune system that helps the body fight infection and
certain rare cancers, and causes acquired immune deficiency syndrome
(AIDS).

Migraine: A migraine is a severe recurring headache, usually affecting
only one side of the head, characterized by sharp pain and often
accompanied by nausea, vomiting, and visual disturbances.

Multiple Sclerosis: Multiple Sclerosis is a disease of the central nervous
system marked by patches of hardened tissue in the brain or the spinal
cord causing muscular weakness, loss of coordination, speech and visual
disturbances, and associated with partial or complete paralysis and jerking
muscle tremor.

Nausea: Nausea refers to a stomach distress with distaste for food and an
urge to vomit. Severe Nausea refers to nausea of a great degree.

Pain: Pain refers to an unpleasant sensation that can range from mild,
localized discomfort to agony. Pain has both physical and emotional
components. The physical part of pain results from nerve stimulation. Pain
may be contained to a discrete area, as in an injury, or it can be more
diffuse, as in disorders that are characterized as causing pain, stiffness,
and tenderness of the muscles, tendons, and joints. Severe pain refers to
pain causing great discomfort or distress. Chronic pain is often described
as pain that lasts six months or more and marked by slowly progressing
seriousness.

Spasticity: Spasticity is a condition in which certain muscles are
continuously contracted. This contraction causes stiffness or tightness of
the muscles and may interfere with gait, movement, and speech.
Symptoms may include increased muscle tone, a series of rapid muscle
contractions, exaggerated deep tendon reflexes, muscle spasms,
involuntary crossing of the legs, and fixed joints. The degree of spasticity
varies from mild muscle stiffness to severe, painful, and uncontrollable
muscle spasms.
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Wasting Syndrome: A condition characterized by loss of ten percent of
normal weight without obvious cause. The weight loss is largely the result
of depletion of the protein in lean body mass and represents a metabolic
derangement frequent during AIDS.

Page 53 GAO-03-189 State Medical Marijuana Laws



Appendix V: Comments from the Department
of Justice

U.S. Department of Justice

Washington, D.C. 20530

SEP 27 2002

Mr. Paul Jones

Director

Justice Issues

U.S. General Accounting Office
441 G Street, NW

Washington, DC 20548

Dear Mr. Jones:

On August 26, 2002, the General Accounting Office (GAO) provided the Department of Justice (DOJ)
copies of its draft report entitled “MEDICAL MARIJUANA: Early Experiences With Four States’ Laws.”
While we note that the report fully describes the current status of the programs in the states reviewed,
we are concerned that it fails to adequately address some of the serious difficulties associated with such
programs. The DOJ believes the report does not adequately address, through any considered analysis,
issues related to the 1) inherent conflict between state laws permitting the use of marijuana and federal
faws that do not; 2} potentiaf for facifitating ilfegaf trafficking; 3) impact of such laws on cooperation
among federal, state, and local law enforcement; and 4) lack of data on the medicinal value of
marijuana. Further, the GAO’s continued use of the term “medical marijuana” implicitly accepts the
fact that there is a 1) proven medicinal value to marijuana and 2) legitimate exception to federal law for
this use. Neither of these premises are true. Finally, we note that the GAO fails to consider what the
existence of state “medical marijuana” laws communicates. We believe such laws send society the
wrong message.

Conflict Between Laws

The most fundamental problem with the draft GAO report is that it fails to emphasize the fact that there
is no federally recognized medicinal use of marijuana and thus possession or use of this substance is a
federal crime. Further, the GAO fails to even mention that state laws purporting to approve marijuana
for medical use undermine the closed system of distribution for controlled substances established by the
Controlled Substances Act (CSA). The time-proven safeguards that have made the medical drug
supply in the United States the safest in the world are lacking. State medical marijuana legislation does
not and could not require the cultivators and distributors of marijuana to comply with the federal
requirement that all manufacturers and distributors of Schedule I controlled Substances be registered
with the Drug Enforcement Administration (DEA). The registration process and record-keeping
requirements established by federal law and administered by DEA are critical components of DEA's
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effort to restrict abuse of marijuana and other controlled substances. In this regard, there is no analysis
nor comparison of state controls of marijuana subject to state “medical marijuana” laws with federal

and state controls of other prescribed medicines covered by the CSA. The regulation of the production
and distribution of prescribed medicines is a critical component in preventing the diversion of controlled
substances that are properly prescribed for medical use. A comparison of DEA's controls of other
legitimately prescribed controlled substances would highlight the lack of proper oversight of marijuana
as a “medicine.”

The registration process is also an important aspect of the United States Government's implementation
of international drug control treaties. These treaties obligate the federal government to prohibit the
cultivation of marijuana except by persons licensed by, and under the direct supervision of, the federal
government. The treaties also obligate the federal government to control the distribution of marijuana.
This is required even if the federal government determines that marijuana has an accepted medical use.
Any state legislation purporting to authorize medical use of marijuana is inconsistent with the CSA as
none of these state laws require the cultivation of marijuana that is federally licensed and supervised by
the federal government. These state laws undermine the ability of the federal government to meet its
obligations under international law. The GAO Draft Report makes no mention of this critical issue.

Abuse of State Laws to facilitate Illegal Drug Trafficking

The GAO Draft Report does not mention that state “medical marijuana” laws are routinely being

abused to facilitate traditional illegal marijuana trafficking and use. Information acquired by DEA during
its investigations of cannabis clubs would provide specific examples of this abuse. The report focuses
exclusively on so-called medical use of marijuana and omits any mention of the abuse of state “medical
marijuana” laws. The report fails to reflect the underlying criminal arena in which marijuana is produced
and consumed and the significant profitability that drives the marijuana market. Because of that factor,
there is a blurred line between medical and illegal commercial markets. Further, some U.S. Attorney’s
Offices have indicated that in their district violent crimes associated with marijuana cultivation (such as
homicides) create significant law enforcement and social issues. Without addressing the illegal
production and diversion of marijuana, the GAO Draft Report provides an incomplete analysis of the
impact of the “medical” marijuana laws on the enforcement of drug control laws.

The passage of Proposition 215 in California and similar legislation in other states has created
unfortunate circumstances for state and local law enforcement officers. The state initiatives also have
provided legal loopholes for drug dealers and marijuana cultivators to avoid arrest and prosecution.
This is due in part to California state government’s lack of guidance as to the implementation of the law
and their seeming unwillingness to enforce state drug laws against traffickers who claim to be involved
with marijuana under the state “medical marijuana” law. Further, those counties that have taken a
public position on proposition 215 have contributed to the dilemma now being experienced by state and
local law enforcement. The vague guidelines established throughout the counties in California sends a
message to many that anyone who has a "recommendation” from a doctor is permitted to grow and
possess certain (varying) amounts of marijuana.
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Impact on Law Enforcement Operations and Cooperation

The GAO Draft Report states that "[s]ome of the federal law enforcement officials we interviewed
indicated that the introduction of state “medical marijuana” laws has had little impact on their
operations." This statement does not accurately reflect DEA's experience in addressing state “medical
marijuana” laws. One of the major effects of the states legislation is the worsening of relations between
federal, state, and local law enforcement.

As a result of these circumstances the most significant issue that now appears to be occurring is the
recognizable rift that the laws have created between state and local law enforcement and federal drug
agents, who are mandated to enforce the federal law. There have been and undoubtedly will continue
to be instances that occur in the affected states where local officers working joint investigations with
DEA have been ordered or instructed not to seize contraband plants and/or marijuana by their district
attorney or state’s attorney office. In some cases, DEA has been required to obtain Federal warrants
to seize marijuana being held by local police agencies to prevent the return of the marijuana to persons
pursuant to State court orders. This conflict has lead to several heated incidences on the West Coast.

For example, in one recent case, where federal agents were cooperating with local officers to serve a
state search warrant at a residence, the District Attorney of Butte County, California, advised a Butte
County detective to arrest a DEA Special Agent if the agent confiscated six marijuana plants that were
found during the operation. The District Attorney asserted that under California's “medical marijuana”
law the plants were lawfully possessed; however, such possession violates federal law. The plants

were seized and submitted to the DEA laboratory for destruction without incident only after
negotiations between the U.S. Attorney, the District Attorney, and DEA representatives to resolve the
issue. In another instance, the Oakland Police Department referred to the DEA a shooting incident
involving the theft of a pound of marijuana because the city of Oakland prohibits its officers from
pursuing any investigation of marijuana that may be claimed to be subject to the state “medical
marijuana” law. In this instance the “victim” of the robbery was a marijuana recipient under the state
“medical marijuana” law who was attempting to sell the marijuana he had to his robbers. Such conflicts
over individual mandates have required frequent intervention by DEA's Office of Chief Counsel and the
DOJ due to the clear lack of a coordinated drug law enforcement policy.

Because state and local law enforcement cannot work on certain marijuana cases under these laws,
federal seized asset sharing has been negatively impacted. In the state of Oregon, the state legislation
prevents the federal government from sharing seized assets directly with state/local law enforcement
entities in cases involving asset seizure without criminal prosecution initiated following marijuana grow
seizures.

It is much more difficult for federal and state officials to prosecute marijuana cases where medicinal use
can be claimed. There is growing local sentiment that because of these laws, federal law enforcement
resources should not be devoted to marijuana prosecutions. This sentiment also manifests itself in jury
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trials where prosecutors have jury nullification concerns (as a result of softened public attitudes towards
marijuana).

In these states, the perception that marijuana is accepted by the public has significantly impacted law
enforcement. According to Oregon State Police authorities, outlaw motorcycle gang members are now
applying for marijuana caregiver status, believing that this will officially authorize their marijuana grow
operations. Marijuana grow operations have always presented problems to law enforcement, and
marijuana potentially subject to state “medical marijuana” laws only serve to further confuse the general
public on this drug. Public perception on this issue appears to be further softened as a result of strong
marketing strategies by pro-legalization/medicinal use advocates. Groups supporting the legalization of
marijuana in Alaska are now preparing new proposals to legalize all marijuana. The public confusion on
this issue can be demonstrated by the fact that the voters in these states approved the medical use of
marijuana but do not allow use in public places (Oregon) or in medical facilities, or nearby school
grounds, recreation centers or youth centers (Alaska). This sends a mixed message to the public as no
other medicines are restricted in this way.

Marijuana As Medicine

The GAO Draft Report's discussion of the debate over the medical value of marijuana is inadequate
and does not present an accurate picture. The draft states that "[t]he potential medical value of
marijuana has been a continuing debate." It fails to mention, however, that smoked marijuana has never
been approved as medicine by the Food and Drug Administration (FDA) and has never been proven
safe and effective in sound scientific studies. Further, at its 2001 Annual Meeting, the American
Medical Association (AMA)adopted the following as its policy on the medicinal use of marijuana:

“The AMA calls for further adequate and well-controlled studies of marijuana and related
cannabinoids in patients who have serious conditions for which preclinical, anecdotal, or
controlled evidence suggests possible efficacy and the application of such results to the
understanding and treatment of disease; (2) The AMA recommends that marijuana be retained
in Schedule I of the Controlled Substances Act pending the outcome of such studies. (3) The
AMA urges the National Institutes of Health (NIH) to implement administrative procedures to
facilitate grant applications and the conduct of well-designed clinical research into the medical
utility of marijuana. . . . (4) The AMA believes that the NIH should use its resources and
influence to support the development of a smoke-free inhaled delivery system for marijuana or
delta-9-tetrahydrocannabinol (THC) to reduce the health hazards associated with the
combustion and inhalation of marijuana.”

We also believe the GAO Draft Report should at least reference DEA final orders concerning petitions
to reschedule marijuana published in 1992 and 2001. These reports contain a comprehensive
explanation of the scientific and legal bases for keeping marijuana in Schedule 1.
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In addition, the GAO Draft Report fails to mention that medical "marijuana" is legally available in the
prescription drug Marinol. A pharmaceutical product, Marinol is widely available by prescription. It
comes in the form of a pill and is also being studied by researchers for suitability via other delivery
methods, such as an inhaler or patch, The active ingredient in Marinol is synthetic THC, which has been
found to relieve the nausea and vomiting associated with chemotherapy for cancer patients and to assist
with loss of appetite with AIDS patients. Unlike smoked marijuana—which contains more than 400
different chemicals, including most of the hazardous chemicals found in tobacco smoke—Marinol has
been studied and approved by the medical community and the FDA. Information about Marinol is
necessary to understand the debate over medical use of marijuana.

There is no mention in the report on the prescription of Marinol in these states, or more specifically the
doctors identified in the study, as compared to doctors not prescribing marijuana under state “medical
marijuana” laws versus their prescriptions authored for Marinol, if any. Although the information
concerning the prescription of Marinol may not yet be available, it would be available through a longer
term study by DEA Office of Diversion Control. It would be informative to determine if Marinol is sold
in any quantity to pharmacies in these states by distributors for the manufacturer, both before and after
state “medical marijuana” legislation was passed.

As noted by the above comments, we believe that the report falls short by not adequately addressing
these significant issues. [urge you will consider our concerns in preparing the final GAO report on this
important subject. If you have any questions regarding the Department’s comments, you may contact
Vickie L. Sloan, Director, Audit Liaison Office, on (202) 514-0469.

Sincerely,

Robert F. Diegelman
Acting Assistant Attorney General
for Administration
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Medical Marijuana: Review and Analysis of Federal and State Policies

Summary

Theissue before Congress is whether to continue the federal prosecution of medical marijuana
patients and their providers, in accordance with the federal Controlled Substances Act (CSA), or
whether to relax federal marijuana prohibition enough to permit the medicinal use of botanical
cannabis products when recommended by a physician, especially where permitted under state
law.

Fourteen states, mostly in the West, have enacted laws allowing the use of marijuana for medical
purposes, and many thousands of patients are seeking relief from a variety of serious illnesses by
smoking marijuana or using other herbal cannabis preparations.

Two bills relating to the therapeutic use of cannabis have been introduced in the 111™ Congress.
The Medical Marijuana Patient Protection Act (H.R. 2835), which would allow the medical use of
marijuana in states that permit its use with a doctor’s recommendation, was introduced on June
11, 2009, by Representative Barney Frank. The bill would move marijuana from Schedulel to
Schedule |l of the CSA and exempt from federal prosecution authorized patients and medical
marijuana providers who are acting in accordance with state laws. Also, the Truth in Trials Act
(H.R. 3939), a bill that would make it possible for defendants in federal court to reveal to juries
that their marijuana activity was medically related and legal under state law, was introduced on
October 27, 2009, by Representative Sam Farr.

For thefirst time since District of Columbia residents approved a medical marijuana ballot
initiative in 1998, arider blocking implementation of the initiative was naot attached to the D.C.
appropriations act for FY2010 (PL. 111-117), clearing the way for the creation of a medical
marijuana program for seriously ill patientsin the nation’s capital.

The Obama Administration Department of Justice, in October 2009, announced an end to federal
raids by the Drug Enforcement Administration of medical marijuana dispensaries that are
operating in “clear and unambiguous compliance with existing state laws.” This movefulfillsa
pledge to end such raids that was made by candidate Obama during the presidential campaign.

Claims and counterclaims about medical marijuana—much debated by journalists and academics,
policymakers at all levels of government, and interested citizens—include the following:
Marijuanais harmful and has no medical value marijuana effectively treats the symptoms of
certain diseases; smoking is an improper route of drug administration; marijuana should be
rescheduled to permit medical use; state medical marijuana laws send the wrong message and
lead to increased illicit drug use; the medical marijuana movement undermines the war on drugs;
patients should not be arrested for using medical marijuana; the federal government should allow
the states to experiment and should not interfere with state medical marijuana programs; medical
marijuana laws harm the federal drug approval process; the medical cannabis movement isa
cynical ploy to legalize marijuana and other drugs. With strong opinions being expressed on all
sides of this complex issue, the debate over medical marijuana does not appear to be approaching
resolution.

This report will be updated as legislative activity and other developments occur.
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Introduction: The Issue Before Congress

Theissue before Congress is whether to continue the federal prosecution of medical marijuana’
patients and their providers, in accordance with marijuana’s status as a Schedule | drug under the
Controlled Substances Act, or whether to relax federal marijuana prohibition enough to permit the
medicinal use of botanical cannabis? products when recommended by a physician, especially in
those states that have created medical marijuana programs under state law.

Two bills, versions of which have been introduced in prior Congresses, have been proposed again
in the 111™ Congress. The Medical Marijuana Patient Protection Act (H.R. 2835), which would
allow the medical use of marijuanain states that permit its use with a doctor’s recommendation,
was introduced on June 11, 2009, by Representative Barney Frank. The bill would also move
marijuana from Schedule| to Schedule Il of the CSA and exempt from federal prosecution
authorized patients and medical marijuana providers who are acting in accordance with state
laws. The second bill, the Truth in TrialsAct (H.R. 3939), introduced by Representative Sam Farr
on October 27, 2009, would make it possible for medical marijuana users and providers who are
being tried in federal court to reveal to juries that their marijuana activity was medically related
and legal under state law.

Background: Medical Marijuana Prior to 1937

The Cannabis sativa plant has been used for healing purposes throughout history. According to
written records from China and India, the use of marijuanato treat a wide range of ailments goes
back more than 2,000 years. Ancient texts from Africa, the Middle East, classical Greece, and the
Roman Empire also describe the use of cannabis to treat disease.

For most of American history, growing and using marijuana was legal under both federal law and
the laws of the individual states. By the 1840s, marijuana’s therapeutic potential began to be
recognized by some U.S. physicians. From 1850 to 1941 cannabis was included in the United
Sates Pharmacopoeia as arecognized medicinal.® By the end of 1936, however, all 48 states had
enacted laws to regulate marijuana.” Its decline in medicine was hastened by the development of
aspirin, morphine, and then other opium-derived drugs, al of which helped to replace marijuana
in the treatment of pain and other medical conditions in Western medicine.”

! The terms medical marijuana and medical cannabis are used interchangeably in this report to refer to marijuana
(scientific name: Cannabis sativa) and to marijuana use that qualifies for a medical use exception under the laws of
certain states and under the federal Investigational New Drug Compassi onate Access Program.

2 Theterms botanical cannabis, herbal cannabis, botanical marijuana, and crude marijuana, used interchangeably in
this report, signify the whole or parts of the natural marijuana plant and therapeutic products derived therefrom, as
opposed to drugs produced synthetically in the laboratory that replicate mol ecules found in the marijuana plant.

3 Gregg A. Bliz, “The Medical Use of Marijuana: The Politics of Medicine,” Hamline Journal of Public Law and
Policy, val. 13, spring 1992, p. 118.

4 Oakley Ray and Charles Ksir, Drugs, Society, and Human Behavior, 10" ed. (New Y ork: McGraw-Hill, 2004), p.
456.

5 Bill Zimmerman, Is Marijuana the Right Medicinefor You? A Factual Guide to Medical Uses of Marijuana (New
Canaan, CT: Keats Publishing, 1998), p. 19.
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Federal Medical Marijuana Policy

All three branches of the federal government play an important rolein formulating federal policy
on medical marijuana. Significant actions of each branch are highlighted here, beginning with the
legislative branch.

Congressional Actions

The Marihuana Tax Act of 1937¢

Spurred by spectacular accounts of marijuana’s harmful effects on its users, by the drug's alleged
connection to violent crime, and by a perception that state and local efforts to bring use of the
drug under control were not working, Congress enacted the Marihuana Tax Act of 1937.”
Promoted by Harry Anslinger, Commissioner of the recently established Federal Bureau of
Narcotics, the act imposed registration and reporting requirements and a tax on the growers,
sellers, and buyers of marijuana. Although the act did not prohibit marijuana outright, its effect
was the same. (Because marijuana was not included in the Harrison Narcotics Act in 1914, the
Marihuana Tax Act was the federal government’s first attempt to regulate marijuana.)

Dr. William C. Woodward, legislative counsel of the American Medical Association (AMA),
opposed the measure. In oral testimony before the House Ways and M eans Committee, he stated
that “there are evidently potentialities in the drug that should not be shut off by adverse
legislation. The medical profession and pharmacologists should be |eft to develop the use of this
drug as they seefit.”® Two months later, in a letter to the Senate Finance Committee, he again
argued against the act:

There is no evidence, however, that the medicinal use of these drugs [*cannabis and its
preparations and derivatives’] has caused or is causing cannabis addiction. As remedial
agents they are used to an inconsiderabl e extent, and the obvi ous purpose and effect of this
bill istoimpose so many restrictions on their medicinal useasto prevent such usealtogether.
Since the medicinal use of cannabis has not caused and is not causing addiction, the
prevention of the use of the drug for medicinal purposes can accomplish no good end
whatsoever. How far it may serve to deprive the public of the benefits of a drug that on
further research may prove to be of substantial value, it isimpossible to foresee.?

Despite the AM A’s opposition, the Marihuana Tax Act was approved, causing all medicinal
products containing marijuana to be withdrawn from the market and leading to marijuana’s

® In Spanish, the letter “j” carries the sound of “h” in English. This aternative spelling of marijuana (with an “h") was
formerly used by the federal government and is still used by some writers today.

"P.L. 75-238, 50 Stat. 551, August 2, 1937. In Leary v. United Sates (395 U.S. 6 (1968)), the Supreme Court ruled the
Marihuana Tax Act unconstitutional becauseit compelled self-incrimination, in violation of the Fifth Amendment.

8 P.L. 63-223, December 17, 1914, 38 Stat. 785. Thislaw was passed to implement the Hague Convention of 1912 and
created a federal tax on opium and coca |eaves and their derivatives.

‘u.s Congress, House Committee on Ways and Means, Taxation of Marihuana, hearings on H.R. 6385, 750 Cong., 1*
sess., May 4, 1937 (Washington: GPO, 1937), p. 114.

Pys Congress, Senate Committee on Finance, Taxation of Marihuana, hearing on H.R. 6906, 750 Cong., 1% sess.,,
July 12, 1937 (Washington: GPO, 1937), p. 33.
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removal, in 1941, from The National Formulary and the United Sates Phar macopoeia, in which
it had been listed for almost a century.

Controlled Substances Act (1970)

With increasing use of marijuana and other street drugs during the 1960s, notably by college and
high school students, federal drug-control laws came under scrutiny. In July 1969, President
Nixon asked Congress to enact legislation to combat rising levels of drug use™ Hearings were
held, different proposals were considered, and House and Senate conferees filed a conference
report in October 1970." The report was quickly adopted by voice vote in both chambers and was
signed into law as the Comprehensive Drug Abuse Prevention and Control Act of 1970 (P.L. 91-
513).

Included in the new law was the Controlled Substances Act (CSA),* which placed marijuana and
its derivativesin Schedule |, the most restrictive of five categories. Schedule | substances have“a
high potential for abuse,” “no currently accepted medical use in treatment in the United States,”
and “alack of accepted safety [standards] for use of the drug ... under medical supervision.”™
Other drugs used recreationally at the time also became Schedule | substances. These included
heroin, LSD, mescaline, peyote, and psilocybin. Drugs of abuse with recognized medical uses—
such as opium, cocaine, and amphetamine—were assigned to Schedules I1 through V, depending
on their potential for abuse.™ Despite its placement in Schedule |, marijuana use increased, as did
the number of health-care professionals and their patients who believed in the plant’s therapeutic
value.

The CSA does not distinguish between the medical and recreational use of marijuana. Under
federal statute, simple possession of marijuana for personal use, a misdemeanor, can bring up to
one year in federal prison and up to a$100,000 finefor afirst offense.’® Growing marijuanais
considered manufacturing a controlled substance, a felony.™” A single plant can bring an
individual up to five years in federal prison and up to a $250,000 fine for afirst offense.®

The CSA is not preempted by state medical marijuana laws, under the federal system of
government, nor are state medical marijuana laws preempted by the CSA. States can statutorily
create a medical use exception for botanical cannabis and its derivatives under their own, state-
level controlled substance laws. At the same time, federal agents can investigate, arrest, and
prosecute medical marijuana patients, caregivers, and providers in accordance with the federal

1 U.S. President, 1969-1974 (Nixon), “Specia Message to the Congress on Control of Narcotics and Dangerous
Drugs,” July 14, 1969, Public Papers of the Presidents of the United States 1969 (Washington: GPO, 1971), pp. 513-
518.

2ys Congress, Conference Committees, Comprehensive Drug Abuse Prevention and Control Act of 1970,
conference report to accompany H.R. 18583, 91% Cong., 2™ sess., H.Rept. 91-1603 (Washington: GPO, 1970).

3 Title Il of the Comprehensive Drug Abuse Prevention and Control Act of 1970, P.L. 91-513, October 27, 1970, 84
Stat. 1242, 21 U.S.C. 8801, et seq.

bid., Sec. 202(b)(1), 84 Stat. 1247, 21 U.S.C. §812(b)(1).
% bid., Sec. 202(c), 84 Stat. 1248.

'8 1bid., Sec. 404 (21 U.S.C. §844) and 18 U.S.C. §3571. Sec. 404 also calls for aminimum fine of $1,000, and Sec.
405 (21 U.S.C. 8844a) permitsa civil penaty of up to $10,000.

7 Sec, 102(15), (22) of the CSA (21 U.S.C. §802(15), (22)).
18 Sec. 401(b)(1)(D) of the CSA (21 U.S.C. §841(b)(1)(D)).
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Controlled Substances Act, even in those states where medical marijuana programs operatein
accordance with state law.

Anti-Medical Marijuana Legislation in the 105" Congress (1998)

In September 1998, the House debated and passed a resolution (H.J.Res. 117) declaring that
Congress supports the existing federal drug approval process for determining whether any drug,
including marijuana, is safe and effective and opposes efforts to circumvent this process by
legalizing marijuana, or any other Schedule | drug, for medicinal use without valid scientific
evidence and without approval of the Food and Drug Administration (FDA). With the Senate not
acting on the resolution and adjournment approaching, this language was incorporated into the
FY 19?99 omnibus appropriations act under the heading “Not Legalizing Marijuana for Medicinal
Use”

In a separate amendment to the same act, Congress prevented the District of Columbia
government from counting ballots of a 1998 voter-approved initiative that would have allowed
the medical use of marijuana by persons suffering from serious diseases, including cancer and
HIV infection.® The amendment was challenged and overturned in District Court, the ballots
were counted, and the measure passed 69% to 31%. Nevertheless, despite further court
challenges, Congress continued to prohibit implementation of the initiative until the rider known
as the Barr Amendment® was dropped from the FY2010 D.C. appropriations act (H.R. 3288) in
the 111" Congress.

The Hinchey-Rohrabacher Amendment (2003-2007) 2

In the first session of the 108" Congress, in response to federal Drug Enforcement Administration
(DEA) raids on medical cannabis users and providersin California and other states that had
approved the medical use of marijuana if recommended by a physician, Representatives Hinchey
and Rohrabacher offered a bipartisan amendment to the FY 2004 Commerce, Justice, State
appropriations bill (H.R. 2799). The amendment would have prevented the Justice Department
from using appropriated funds to interfere with the implementation of medical cannabis lawsin
the nine states that had approved such use. The amendment was debated on the floor of the House

% Omnibus Consolidated and Emergency Supplemental Appropriations Act, 1999, P.L. 105-277, October 21, 1998,
112 Stat. 2681-760.

2 |hid., District of Columbia Appropriations Act, 1999, Sec. 171, 112 Stat. 2681-150.

2L “The Legalization of Marijuanafor Medica Treatment Initiative of 1998, also known as Initiative 59, approved by
the electors of the District of Columbia on November 3, 1998, shall not take effect.” (District of Columbia
Appropriations Act, 2006 (Division B of P.L. 109-115, Sec. 128 (b); 119 Stat. 2521.) This recurring provision of D.C.
appropriations actsis known asthe Barr Amendment becauseit was originally offered by Rep. Bob Barr. Since leaving
Congressin 2003, Barr changed his position and worked for a period of time in support of medica marijuanaasa
lobbyist for the Marijuana Policy Project. See his website http://www.bobbarr.org.

2 \When last considered in July 2007, the amendment stated: “None of the funds made availablein this Act to the
Department of Justice may be used, with respect to the States of Alaska, Cdifornia, Colorado, Hawaii, Maine,
Montana, Nevada, New Mexico, Oregon, Rhode Island, Vermont, and Washington, to prevent such States from
implementing their own State laws that authorize the use, distribution, possession, or cultivation of medical marijuana.”
The wording of previous versions of the amendment was similar.
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on July 22, 2003. When brought to a vote on the following day, it was defeated 152 to 273 (61
votes short of passage).

The amendment was offered again in the second session of the 108" Congress. It was debated on
the House floor on July 7, 2004, during consideration of H.R. 4754, the Commerce, Justice, State
appropriations bill for FY2005. Thistime it would have applied to 10 states, with the recent
addition of Vermont to the list of states that had approved the use of medical cannabis. It was
again defeated by a similar margin, 148 to 268 (61 votes short of passage).?

The amendment was voted on again in the first session of the 109" Congress and was again
defeated, 161-264 (52 votes short of passage), on June 15, 2005. During floor debate on H.R.
2862, the FY 2006 Science, State, Justice, Commerce appropriations bill, a Member stated in
support of the amendment that her now-deceased mother had used marijuana to treat her
glaucoma. Opponents of the amendment argued, among other things, that its passage would
undermine efforts to convince young people that marijuana is a dangerous drug.”

Despite an extensive pre-vote lobbying effort by supporters, the amendment gained only two
votesin its favor over the previous year when it was debated and defeated, 163 to 259 (49 votes
short of passage), on June 28, 2006.%° The bill under consideration this time was H.R. 5672, the
FY 2007 Science, State, Justice, Commerce appropriations bill.

In the first session of the 110" Congress, on July 25, 2007, the amendment was proposed to H.R.
3093, the Commerce, Justice, Science appropriations bill for FY 2008. It was debated on the
House floor for thefifth timein as many years and was again rejected, 165 to 262 (49 votes short
of passage). The amendment’s supporters framed it as a states' rights issue:

A vote“yes’ on Hinchey-Rohrabacher isavoteto respect theintent of our Founding Fathers
and respect therights of our people at the State level to make the criminal law under which
they and their families will live. It reinforces rules surrounding the patient-doctor
relationship, and it is in contrast to emational posturing and Federal power grabs and
bureaucratic arrogance, which isredly at the heart of the opposition.?’

Opponents argued that smoked marijuana is not a safe and effective medicine and that its
approval would send the wrong message to young people.

Legislative Activity in the 110" Congress

Thefirst action on medical marijuana in the 110™ Congress occurred during consideration of
legislation to reauthorize existing FDA programs and expand the agency’s authority to ensure the
safety of prescription drugs, medical devices, and biologics. On April 18, 2007, at markup of the

3 « Amendment No. 1 offered by Mr. Hinchey,” Congressional Record, daily edition, vol. 149 (July 22, 2003), pp. H
7302-H7311 and vol. 149 (July 23, 2003), pp. H7354-H7355.

2« Amendment No. 6 Offered by Mr. Farr,” Congressional Record, daily edition, vol. 150 (July 7, 2004), pp. H5300-H
5306, H5320.

%« Amendment Offered by Mr. Hinchey,” Congressional Record, daily edition, vol. 151 (July 15, 2005), pp. H4519-H
4524, H4529.

%« Amendment Offered by Mr. Hinchey,” Congressional Record, daily edition, vol. 152 (June 28, 2006), pp. H4735-H
47309,

1« Amendment Offered by Mr. Hinchey,” Congressional Record, daily edition, vol. 153 (July 25, 2007), p. H8484.
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Prescription Drug User Fee Act (S. 1082), the Senate Committee on Health, Education, Labor,
and Pensions adopted, in an 11-9 vote, an amendment offered by Senator Coburn designed to shut
down state medical marijuana programs. The amendment stated:

The Secretary of Health and Human Services shall require that State-legalized medical
marijuana be subject to the full regulatory requirements of the Food and Drug
Administration, including arisk eval uation and mitigation strategy and al other requirements
of the Federa Food, Drug, and Cosmetic Act regarding safe and effectivereviews, approva,
sale, marketing, and use of pharmaceuticals.

Herbal cannabis products are not, in fact, being marketed in the United States as pharmaceuticals,
nor are they being developed as investigational new drugs due largely to federal restrictions on
marijuana research. Because of this and other possibly complicating factors, the validity and
actual effect of this amendment, if it had been signed into law, would have been unclear and
would have been subject to legal interpretation and judicial review.” The bill, as amended,
cleared the Senate and was sent to the House on May 9. The Coburn Amendment, however, was
not included in the version of the FDA amendments act (H.R. 2900) that was approved by
Congress and enacted into law (P.L. 110-85) on September 27, 2007.

In another action on medical marijuana, the House Judiciary Subcommittee on Crime, Terrorism,
and Homeland Security held an oversight hearing on DEA's regulation of medicine on July 12,
2007. A DEA official testified that his agency would * continue to enforce the law as it stands and
to investigate, indict, and arrest those who use the color of state law to possess and sell
marijuana.” A California medicinal cannabis patient and provider stated, “ The well-being of
thousands of seriously ill Americans backed by the opinion of the vast majority of their
countrymen demands that medical marijuana be freed from federal interference.” In his
introduction of the patient, the subcommittee chairman observed, “ Even if the law technically
gives DEA the authority to investigate medical marijuana users, it is worth questioning whether
targeting gravely ill peopleis the best use of federal resources.”

Two weeks later, on July 25, the whole House decided to continue to use federal resources against
medical marijuana users when it rejected the Hinchey-Rohrabacher amendment, 165-262, as
described above.

In the second session of the 110" Congress, on April 17, 2008, Representative Frank introduced
H.R. 5842, the Medical Marijuana Patient Protection Act, to provide for the medical use of
marijuana in accordance with the laws of the various states. Introduced with four original co-
sponsors—Representatives Farr, Hinchey, Paul, and Rohrabacher—the bill would have moved
marijuana from schedule | to schedule Il of the CSA and would have, within states with medical
marijuana programs, permitted

e aphysician to prescribe or recommend marijuana for medical use;
e anauthorized patient to obtain, possess, transport, manufacture, or use marijuana;

e anauthorized individual to obtain, possess, transport, or manufacture marijuana
for an authorized patient; and

% For alegal analysis of the amendment, see CRS Congressional Distribution Memorandum, “ Possible Legal Effects of
the Medical Marijuana Amendment to S. 1082,” by Vanessa Burrows and Brian Y eh.
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e apharmacy or other authorized entity to distribute medical marijuanato
authorized patients.

No provision of the Controlled Substances Act or the Federal Food, Drug, and Cosmetic Act
would have been allowed to prohibit or otherwise restrict these activities in states that have
adopted medical marijuana programs. Also, the bill would not have affected any federal, state, or
local law regulating or prohibiting smoking in public. In hisintroductory statement,
Representative Frank said, “When doctors recommend the use of marijuana for their patients and
states are willing to permit it, | think it’'s wrong for the federal government to subject ether the
doctors or the patients to criminal prosecution.”® Although differently worded, H.R. 5842 had the
same intent as the States’ Rights to Medical Marijuana Act, versions of which had been
introduced in every Congress since the 105" in 1997. The bill was referred to the House
Committee on Energy and Commerce and saw no further action.

Medical Marijuana Measures in the 111" Congress

Bills have been introduced in recent Congresses to allow patients who appear to benefit from
medical cannabis to use it in accordance with the various regulatory schemes that have been
approved, since 1996, by the voters or legislatures of 14 states. This legidlative activity continues
in the 111™ Congress with the reintroduction of two bills that would serve to relax somewhat the
federal prohibition against the medical use of marijuana.

The Medical Marijuana Patient Protection Act (H.R. 2835), which would allow the medical use of
marijuana in states that permit its use with a doctor’s recommendation, was introduced on June
11, 2009, by Representative Barney Frank with 13 original cosponsors. The bill would move
marijuana from Schedule| to Schedule Il of the CSA and exempt from federal prosecution
authorized patients and medical marijuana providers who are acting in accordance with state
laws. Itswording isidentical to H.R. 5842 as introduced in the 110" Congress, and its provisions
are described more fully above. H.R. 2835 was referred to the House Committee on Energy and
Commerce, whereit awaits further action. (Versions of this bill have been introduced in every
Congress since 1997 but have not seen action beyond the committee referral process.)

The second hill, the Truth in TrialsAct (H.R. 3939), was introduced by Representative Sam Farr
on October 27, 2009. It would make it possible for medical marijuana users and providers who
arebeing tried in federal court to reveal to juries that their marijuana activity was medically
related and legal under state law. After the 2001 Supreme Court decision U.S. v. Oakland Buyers
Cooperative (discussed below), it was no longer permissible for medical marijuana defendantsin
federal court to introduce evidence showing that their marijuana-related activities were
undertaken for a valid medical purpose under state law.* H.R. 3939 would amend the Controlled
Substances Act to make an affirmative defense possible for persons who provide or use marijuana
in accordance with state medical marijuana laws. The bill also would limit the authority of federal
agents to seize marijuana authorized for medical use under state law and would provide for the

2 “Frank Introduces Legislation to Remove Federal Penalties on Personal MarijuanaUse,” press rel ease from the
office of Rep. Barney Frank, April 17, 2008.

% \When it was first introduced in the 108" Congress, the hill was called the Steve McWilliams Truth in Trials Act. It
was named after a Californian who took his own life while awaiting federa sentencing for marijuanatrafficking. At his
triad, it wasimpermissible to inform thejury that he was actually providing marijuanato serioudy ill patientsin San
Diego in compliance with state law.
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retention and return of seized plants pending resolution of a case involving medical marijuana.
Introduced with nine original co-sponsors, the bill was referred to the Committee on the Judiciary
and also to the Committee on Energy and Commerce.

For thefirst time since District of Columbia residents approved a medical marijuana ballot
initiativein 1998, arider blocking implementation of the initiative was not attached to the D.C.
appropriations act for FY2010 (H.R. 3288), signed into law on December 16, 2009 (PL. 111-
117), clearing the way for the creation of a medical marijuana program for seriously ill patientsin
the nation’s capital.

Executive Branch Actions and Policies

IND Compassionate Access Program (1978)

In 1975, aWashington, DC, resident was arrested for growing marijuana to treat his glaucoma.
He won his case by using the medical necessity defense,* forcing the government to find a way
to provide him with his medicine. In 1978, FDA created the Investigational New Drug (IND)
Compassionate Access Program,® allowing patients whose serious medical conditions could be
relieved only by marijuanato apply for and receive marijuana from the federal government. Over
the next 14 years, other patients, less than 100 in total, were admitted to the program for
conditions including chemotherapy-induced nausea and vomiting (emesis), glaucoma, spagticity,
and weight loss. Then, in 1992, in response to a large number of applications from AIDS patients
who sought to use medical cannabis to increase appetite and reverse wasting disease, the George
H.W. Bush Administration closed the program to all new applicants. Several previously approved
patients remain in the program today and continue to receive their monthly supply of
government-grown medical marijuana.

Approval of Marinol (1985)

Made by Unimed, Marinal is the trade name for dronabinol, a synthetic form of delta-9-
tetrahydrocannabinol (THC), one of the principal psychoactive components of botanical
marijuana. It was approved in May 1985 for nausea and vomiting associated with cancer
chemotherapy in patients who fail to respond to conventional antiemetic treatments. In December
1992, it was approved by FDA for the treatment of anorexia associated with weight lossin
patients with AIDS. Marketed as a capsule, Marinol was originally placed in Schedule 11.* In
July 1999, in response to a rescheduling petition from Unimed, it was moved administratively by
DEA to Schedule 11 to make it more widely available to patients.* The rescheduling was granted

3 The Common Law Doctrine of Necessity argues that the illegal act committed (in this case, growing marijuana) was
necessary to avert agreater harm (blindness).

%2 Despite the program’ s name, it was not aclinica trial to test the drug for eventual approval, but a means for the
government to provide medical marijuanato patients demonstrating necessity. Some have criticized the government for
its failure to study the safety and efficacy of the medica-grade marijuana it grew and distributed to this patient
population.

% U.S. Dept. of Justice, Drug Enforcement Administration, “ Schedules of Controlled Substances: Rescheduling of

Synthetic Dronobinol in Sesame Oil and Encapsulation in Soft Gelatin Capsules From Schedule | to Schedulell;
Statement of Policy,” 51 Federal Register 17476, May 13, 1986.

% |bid., “Schedul es of Controlled Substances: Rescheduling of the Food and Drug Administration Approved Product
Containing Synthetic Dronabinol [(-)-delta nine-(trans)-Tetrahydrocannabinol] in Sesame Qil and Encapsulated in Soft
(continued...)
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after areview by DEA and the Department of Health and Human Services found little evidence of
illicit abuse of the drug. In Schedule 111, Marinol is now subject to fewer regulatory controls and
lesser criminal sanctions for illicit use.

Administrative Law Judge Ruling to Reschedule Marijuana (1988)

Congressional passage of the Controlled Substances Act in 1970 and its placement of marijuana
in Schedule | provoked controversy at the time because it strengthened the federal policy of
marijuana prohibition and forced medical marijuana users to buy marijuana of uncertain quality
on the black market at inflated prices, subjecting them to fines, arrest, court costs, property
forfeiture, incarceration, probation, and criminal records. The new bureaucratic controls on
Schedule | substances were also criticized because they would impede research on marijuana’s
therapeutic potential, thereby making its evaluation and rescheduling through the normal drug
approval process unlikely.

These concerns prompted a citizens' petition to the Bureau of Narcotics and Dangerous Drugs
(BNDD) in 1972 to reschedule marijuana and make it available by prescription. The petition was
summarily rejected.® This led to a long succession of appeals, hearing requests, and various court
proceedings. Finally, in 1988, after extensive public hearings on marijuana’s medicinal value,
Francis L. Young, the chief administrative law judge of the Drug Enforcement Administration
(the BNDD's successor agency), ruled on the petition, stating that “Marijuana, in its natural form,
is one of the safest therapeutically active substances known to man.”* Judge Young also wrote:

The evidence in this record clearly shows that marijuana has been accepted as capable of
relieving the distress of great numbers of very ill people, and doing so with safety under
medical supervision. It would be unreasonable, arbitrary and capriciousfor DEA to continue
to stand between those sufferersand the benefits of this substancein light of the evidencein
thisrecord.

Judge Young found that “the provisions of the [Controlled Substances| Act permit and require the
transfer of marijuana from schedule | to schedule 11,” which would recognize its medicinal value
and permit doctorsto prescribeit. The judge's nonbinding findings and recommendation were
soon rgected by the DEA Administrator because “ marijuana has not been demonstrated as
suitable for use as a medicine.”*” Subsequent rescheduling petitions also have been rejected, and
marijuana remains a Schedule | substance.

(...continued)
Gelatin Capsules From Schedule Il to Schedule 111,” 64 Federal Register 35928, July 2, 1999.

% |bid., Bureau of Narcotics and Dangerous Drugs, “Schedule of Controlled Substances: Petition to Remove Marijuana
or in the Alternative to Control Marijuanain Schedule V of the Controlled Substances Act,” 37 Federal Register
18097, September 7, 1972.

% hid., Drug Enforcement Administration, “In the Matter of Marijuana Rescheduling Petition, Docket No. 86-22,
Opinion and Recommended Ruling, Findings of Fact, Conclusions of Law and Decision of Administrative Law Judge,”
Francis L. Young, Administrative Law Judge, September 6, 1988. This quote and the following two quotes are at pp.
58-59, 68, and 67, respectively. Thisopinion isonline at http://www.druglibrary.net/olse/MEDICAL/Y OUNG/
young.html.

% |bid., “Marijuana Scheduling Petition; Denia of Petition,” 54 Federal Register 53767 at 53768, December 29, 1989.

The petition denia was appea ed, eventudly resulting in yet another DEA denial to reschedule. See lbid., “Marijuana
Scheduling Petition; Denid of Petition; Remand,” 57 Federal Register 10499, March 26, 1992.
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NIH-Sponsored Workshop (1997)

NIH convened a scientific panel on medical marijuana composed of eight nonfederal expertsin
fields such as cancer treatment, infectious diseases, neurology, and ophthalmology. Over atwo-
day period in February, they analyzed available scientific information on the medical uses of
marijuana and concluded that “in order to evaluate various hypotheses concerning the potential
utility of marijuanain various therapeutic areas, more and better studies would be needed.”
Research would be justified, according to the panel, into certain conditions or diseases such as
pain, neurological and movement disorders, nausea of patients undergoing chemotherapy for
cancer, loss of appetite and weight related to AIDS, and glaucoma.®

Institute of Medicine Report (1999)

In January 1997, shortly after passage of the California and Arizona medical marijuana initiatives,
the Director of the Office of National Drug Control Policy (the federal drug czar) commissioned
the Institute of Medicine (IOM) of the National Academy of Sciencesto review the scientific
evidence on the potential health benefits and risks of marijuana and its constituent cannabinoids.
Begun in August 1997, IOM’s 257-page report, Marijuana and Medicine: Assessing the Science
Base, was released in March 1999.% A review of all existing studies of the therapeutic value of
cannabis, the IOM Report was also based on public hearings and consultations held around the
country with biomedical and social scientists and concerned citizens.

For the most part, the IOM Report straddled the fence and provided sound bites for both sides of
the medical marijuana debate. For example, “Until a nonsmoked rapid-onset cannabinoid drug
delivery system becomes available, we acknowledge that thereis no clear alternative for people
suffering from chronic conditions that might be reieved by smoking marijuana, such as pain or
AIDS-wasting” (p. 179) and “ Smoked marijuana is unlikely to be a safe medication for any
chronic medical condition” (p. 126). For another example, “Thereis no conclusive evidence that
marijuana causes cancer in humans, including cancers usually related to tobacco use’ (p. 119) and
“Numerous studies suggest that marijuana smokeis an important risk factor in the devel opment

of respiratory disease’ (p. 127).

The|OM Report did find more potential promisein synthetic cannabinoid drugs than in smoked
marijuana (p. 177):

Theaccumulated data suggest avariety of indications, particularly for painrdief, antiemes's,
and appetite stimulation. For patients such as those with AIDS or who are undergoing
chemotherapy, and who suffer ssimultaneoudly from severe pain, nausea, and appetite loss,
cannabinoid drugs might offer broad-spectrum rdief not found in any other single
medi cation.

In general, the report emphasized the need for well-formulated, scientific research into the
therapeutic effects of marijuana and its cannabinoid components on patients with specific disease

% National Institutes of Hedlth. The Ad Hoc Group of Experts. Workshop on the Medical Utility of Marijuana: Report
to the Director, August 1997. (Hereafter cited as NIH Workshop.)

3 Janet E. Joy, Stanley J. Watson, Jr., and John A. Benson, Jr., eds., Marijuana and Medicine: Assessing the Science
Base (Washington: National Academy Press, 1999). (Hereafter cited as the IOM Report.) http://www.nap.edu/books/
0309071550/html/
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conditions. To this end, the report recommended that clinical trials be conducted with the goal of
developing safe ddlivery systems.

Denial of Petition to Reschedule Marijuana (2001)

In response to a citizen’s petition to reschedule marijuana submitted to the DEA in 1995, DEA
asked the Department of Health and Human Services (HHS) for a scientific and medical
evaluation of the abuse potential of marijuana and a scheduling recommendation. HHS concluded
that marijuana has a high potential for abuse, no currently accepted medical usein treatment in
the United States, and a lack of accepted safety for use under medical supervision. HHS therefore
recommended that marijuana remain in Schedule . In aletter to the petitioner dated March 20,
2001, DEA denied the petition.”

FDA Statement That Smoked Marijuana Is Not Medicine (2006)

On April 20, 2006, the FDA issued an interagency advisory restating the federal government’s
position that “smoked marijuana is harmful” and has not been approved “for any condition or
disease indication.” The one-page announcement did not refer to new research findings. Instead,

it was based on a “ past evaluation” by several agencies within HHS that “ concluded that no sound
scientific studies supported medical use of marijuana for treatment in the United States, and no
animal or human data supported the safety or efficacy of marijuana for general medical use”**

Media reaction to this pronouncement was largely negative, asserting that the FDA position on
medical marijuana was motivated by poalitics, not science, and ignored the findings of the 1999
Ingtitute of Medicine Report.”” In Congress, 24 House Members, led by Representative Hinchey,
sent a letter to the FDA acting commissioner requesting the scientific evidence behind the
agency’s evaluation of the medical efficacy of marijuanaand citing the FDA's IND
Compassionate Access Program as “an example of how the FDA could allow for the legal use of
adrug, such as medical marijuana, without going through the ‘well-controlled’ series of steps that
other drugs have to go through if there is a compassionate need.” *®

Administrative Law Judge Ruling to Grow Research Marijuana (2007-2009)

Since 1968, the only source of marijuana available for scientific research in the United States has

been tightly controlled by the federal government. Grown at the University of Mississippi under a
contract administered by the National Institute on Drug Abuse, the marijuanais difficult to obtain

even by scientists whose research protocols have been approved by the FDA. Not only isthe

Yyus Dept. of Justice, Drug Enforcement Administration, “Notice of Denial of Petition,” 65 Federal Register 20038,
April 18, 2001.

“1 U.S. Food and Drug Administration, “Inter-Agency Advisory Regarding Claims That Smoked Marijuanals a
Medicine” pressreease, April 20, 2006, p. 1. Although not cited in the pressrelease, the “past evaluation” referred to
is apparently the 2001 denia of the petition to reschedul e marijuana discussed above.

2 See, for example, “ The Politics of Pot,” editorial, New York Times, April 22, 2006, p. A26, which calls the FDA
statement “disingenuous” and concludes: “It’s obviously easier and safer to issue a brief, dismissive statement than to
back research that might undermine the administration’s inflexible opposition to the medical use of marijuana.”

3 “Hinchey Leads Bipartisan House Coadlition In Calling For FDA To Explain Basd ess Anti-Medical Marijuana
Palicy,” pressrelease, April 27, 2006. (The press release, which indudes the full text of the letter, is available on Rep.
Hinchey' s website at http://www.house.gov/hinchey/newsroom/press_2006/042706medmarijuanafdaletter.html.)
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federal supply of marijuana largely inaccessible, but researchers also complain that it does not
meet the needs of research dueto itsinferior quality and lack of multiple strains.* Other Schedule
| substances—such as LSD, heroin, and MDM A (Ecstasy)—can be provided legally by private
U.S. laboratories or imported from abroad for research purposes, with federal permission. Only
marijuanais limited to a single, federally-controlled provider.

In responseto this situation, Dr. Lyle Craker, a professor of plant biology and director of the
medicinal plant program at the University of Massachusetts at Amherst, applied in 2001 for a
DEA licenseto cultivate research-grade marijuana. The application was filed in association with
the Multidisciplinary Association for Psychedelic Studies (M APS), a nonprofit drug research
organization headed by Dr. Rick Doblin, whose stated goal is

to break the government’ s monopoly on the supply of marijuanathat can be used in FDA-
approved research, thereby creating the proper conditions for a $5 million, 5 year drug
development effort designed to transform smoked and/or vaporized marijuanainto an FDA-
approved prescription medicine.*®

After being sued for “unreasonable delay” in the DC Circuit Court of Appeals, the DEA rejected
the Craker/MAPS application in December 2004 as not consistent with the public interest. Upon
appeal, nine days of hearings were held over a five-month period in 2005, at which researchers
testified that their requests for marijuana had been regjected, making it impossible to conduct their
FDA-approved research. On February 12, 2007, DEA's Administrative Law Judge Mary Ellen
Bittner found that “an inadequate supply” of marijuana is available for research and ruled that it
) would4lge in the public interest” to alow Dr. Craker to create the proposed marijuana production
facility.

Rulings by administrative law judges, however, are nonbinding and may be rejected by agency
heads, which happened in this case. In the closing days of the Bush Administration, on January 7,
2009, the DEA Deputy Administrator signed an order denying Dr. Craker’s application for a DEA
certificate of registration as a manufacturer of marijuana.*’ In response, Dr. Craker submitted to
DEA a Mation to Reconsider, which, if rgected, would trigger an appeal that has been docketed
by the U.S. Court of Appeals for the First Circuit in Boston.®

4 Jessica Winter, “Weed Control: Research on the Medicina Benefits of MarijuanaMay Depend on Good
Gardening—and Some Say Uncle Sam, the Country’s Only Legal Grower of the Cannabis Plant, Isn’t Much of a Green
Thumb,” Boston Globe, May 28, 2006.

% “The UMass Amherst MMJ Production Facility Project,” on the MAPS website a http://www.maps.org/mmij/
mmjfacility.html. See the entry for February 8, 2005. (Numerous documents rel ated to the Craker/M APS application
arelinked here))

“us Dept. of Justice, Drug Enforcement Administration, “In the Matter Lyle E. Craker, Ph.D., Docket No. 05-16,
Opinion and Recommended Ruling, Findings of Fact, Conclusions of Law, and Decision of Administrative Law
Judge,” Mary Ellen Bittner, Administrative Law Judge, February 12, 2007, p. 87. Thisopinionisonline at
http://www.maps.org/mmj/DEAlawsuit.html.

4" Department of Justice, “Lyle E. Craker; Denia of Application,” 74 Federal Register 2101-2133, January 14, 2009.

“8 The documents in this case, including the ones cited here, can be found at http://www.maps.org/mmi/
DEAlawsuit.html.
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DEA Enforcement Actions Against Medical Marijuana Providers

Most arrestsin the United States for marijuana possession are made by state and local police, not
the DEA. This means that patients and their caregivers in the states that permit medical marijuana
mostly go unprosecuted, because their own state’'s marijuana prohibition laws do not apply to
them and because federal law is not usually enforced against them.

Federal agents have, however, moved against medical cannabis growers and distributors in states
with medical marijuana programs. In recent years, especially during the George W. Bush
Administration, DEA agents conducted many raids of medical marijuana dispensaries, especially
in California, where the law states that marijuana providers can receive “ reasonable
compensation” on a nonprofit basis. The DEA does not provide statistics on its moves against
medical marijuana outlets because the agency does not distinguish between criminal, non-medical
marijuana trafficking organizations and locally licensed storefront dispensaries that are legal
under state law. They areall felony criminal operations under the federal Controlled Substances
Act. As apractical matter, however, the DEA reportedly was targeting larger, for-profit medical
marijuana providers who were engaged in “ nothing more than high-stakes drug dealing, complete
with the same high-rolling lifestyles.”* A few high-profile medical marijuana patients were also
being prosecuted under federal law.™

In July 2007, DEA's Los Angeles Field Division Office introduced a new enforcement tactic
against medical marijuana dispensaries in the city when it sent letters to the owners and managers
of buildings in which medical marijuana facilities were operating. The letters threatened the
property owners and managers with up to 20 yearsin federal prison for violating the so-called
“crack house statute,” a provision of the CSA enacted in 1986 that made it a federal offenseto
“knowingly and intentionally rent, lease, or make available for use, with or without
compensation, [a] building, room, or enclosure for the purpose of unlawfully manufacturing,
storing, distributing, or using a controlled substance.”** The DEA |etters also threatened the
landlords with seizure of their property under the CSA's asset forfeiture provisions.>

Inresponse, L.A. City Council members wrote a letter to DEA Administrator Karen Tandy in
Washington urging her to abandon this tactic and allow them to continue work on an ordinance to
regulate medical cannabis facilities “without federal interference.” They also unanimously
approved a resolution endorsing the Hinchey-Rohrabacher amendment, which would prohibit

9 Rone Tempest, “DEA Targets Larger Marijuana Providers,” Los Angeles Times, January 1, 2007.

0 These include medical marijuana activist and author Ed Rosenthal, whose first federa jury, in 2003, renounced its
guilty verdict whenit learned after thetria that he was legally hel ping patients under state law. He was retried and
reconvicted in 2007 but not re-sentenced because he had aready served his sentence of one day. See“* Guru of Ganja
Convicted on Marijuana Charges,” Associated Press, May 30, 2007.

*! Sec. 416 of the Controlled Substances Act (21 U.S.C. § 856) as amended by P.L. 99-570, Title |, sec. 1841(a),
October 27, 1986; 100 Stat. 3207-52. Actudlly, the crack house statute was amended in 2003 by the “rave act” (8§ 608
of P.L. 108-21, May 1, 2003; 117 Stat. 691), which broadened the language of the crack house statute to include
outdoor venues and other possible places where raves could be held by striking the words “ building, room, or
enclosure’ (which appear inthe DEA letter) and replacing them with “place.” This and other subtle but significant
changes in the language of the law were designed to penalize rave promoters and the owners and managers of the
venues where raves (al-night music festivals) occur at which Ecstasy (MDMA) and other club drugs might be used.
The July 2007 DEA letter cites the language of the pre-2003 version of the crack house statute rather than the provision
of law currently in force. This section of the CSA has aso been used by the DEA against fund-raising events put on by
drug law reform organizations.

%221 U.S.C. § 831(a)(7).
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such DEA actions and which was about to be debated in the House, as discussed above, An
editorial in the Los Angeles Times called the DEA threats to landlords a * deplorable new bullying
tactic.”>

In subsequent months, DEA expanded this enforcement mechanism to other parts of California,
including the Bay Area. In one lawsuit challenging theright of landlords to evict marijuana
dispensaries, a Los Angeles County Superior Court judge ruled, in April 2008, that federal law
preempts California’'s Compassionate Use Act. If theruling is affirmed on appesl, it would
threaten the future of medical marijuanain California and dsewhere.

DEA’s actions against medical marijuana growing and distribution operations have provoked
other lawsuits. In April 2003, for example, the city and county of Santa Cruz, CA, along with
seven medical marijuana patients, filed a lawsuit in San Jose federal district court in response to
DEA's earlier raid on the Wo/Men's Alliance for Medical Marijuana (WAMM). The court granted
the plaintiffs’ motion for a preliminary injunction, thereby allowing WAMM to resume growing
and producing marijuana medications for its approximately 250 member-patients with serious
illnesses, pending the final outcome of the case. The suit is said to be the first court challenge
brought by a local government against the federal war on drugs.

The Obama Administration and Medical Marijuana

During the presidential campaign, candidate Barack Obama stated several times his position that
moving against medical marijuana dispensaries that were operating in compliance with state laws
would not be a priority of his administration. Nevertheless, the continuation of such raids during
the early days of the ObamaAdministration created confusion regarding the medical marijuana
policies of the new government.55 In mid-March, Attorney General Eric H. Holder, Jr., stated that
such raids would cease.™

The new policy was finally formalized in a Justice Department memorandum to U.S. Attorneys
dated October 19, 2009.>” Noting that “ Congress has determined that marijuana is a dangerous
drug, and theillegal distribution and sale of marijuanais aserious crime,” the memo directs the
U.S. Attorneys in states with medical marijuana programs not to focus their investigative and
prosecutorial resources “on individuals whose actions are in clear and unambiguous compliance
with existing state laws providing for the medical use of marijuana.” The memo does not free
medical marijuana providers from federal scrutiny, especially in cases where “ state law is being
invoked as a pretext for the production or distribution of marijuana for purposes not authorized by
state law.” The memo specifically states that “ prosecution of commercial enterprises that
unlawfully market and sell marijuana for profit continues to be an enforcement priority of the
Department.” The new directive, however, can be expected to result in fewer federal operations
against medical marijuana providers than were conducted by the previous administration.

%3 “New Challenges for Medical Marijuana,” Los Angeles Times editoria, July 19, 2007.

% County of Santa Cruz v. Ashcroft, 314 F.Supp.2d 1000 (N.D.Cal. 2004); the decision, however, rests on the 9"
Circuit’sruling in Raich, subsequently reversed by the Supreme Court, as described below.

% Stephen Dinan and Ben Conery, “DEA Continues Pot Raids Obama Opposes,” Washington Times, February 5, 2009.

% David Johnston and Neil A. Lewis, “Obama Administration to Stop Raids on Medical Marijuana Dispensers,” New
York Times, March 19, 2009.

" The memorandum is available at http://bl ogs.usdoj.gov/bl og/archives/192.
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Medical Cannabis in the Courts: Major Cases

Because Congress and the executive branch have not acted to permit serioudly ill Americans to
use botanical marijuana medicinally, the issue has been considered by the judicial branch, with
mixed results. Three significant cases have been decided so far, and other court challenges are
moving through the judicial pipeine.®

U.S. v. Oakland Cannabis Buyers” Cooperative (2001)

The U.S. Department of Justice filed a civil suit in January 1998 to close six medical marijuana
distribution centersin northern California. A U.S. district court judge issued a temporary
injunction to close the centers, pending the outcome of the case. The Oakland Cannabis Buyers
Cooperative fought the injunction but was eventually forced to cease operations and appealed to
the Ninth Circuit Court of Appesals. At issue was whether a medical marijuana distributor can use
amedical necessity defense against federal marijuana distribution charges.™

The Ninth Circuit’s decision in September 1999 found, 3-0, that medical necessity isavalid
defense against federal marijuana trafficking chargesif atrial court finds that the patients to
whom the marijuana was distributed are seriougly ill, face imminent harm without marijuana, and
have no effective legal aternatives.* The Justice Department appeal ed to the Supreme Court.

The Supreme Court held, 8-0, that “a medical necessity exception for marijuanais at odds with
the terms of the Controlled Substances Act” because “its provisions leave no doubt that the
defenseis unavailable.” ® This decision had no effect on state medical marijuana laws, which
continued to protect patients and primary caregivers from arrest by state and local law
enforcement agents in the states with medical marijuana programs.

Conant v. Walters (2002)

After the 1996 passage of California’'s medical marijuana initiative, the Clinton Administration
threatened to investigate doctors and revoke their licenses to prescribe controlled substances and
participate in Medicaid and Medicare if they recommended medical marijuana to patients under
the new state law. A group of California physicians and patients filed suit in federal court, early in
1997, claiming a constitutional free-speech right, in the context of the doctor-patient relationship,
to discuss the potential risks and benefits of the medical use of cannabis. A preiminary
injunction, issued in April 1997, prohibited federal officials from threatening or punishing
physicians for recommending marijuanato patients suffering from HIV/AIDS, cancer, glaucoma,
or seizures or muscle spasms associated with a chronic, debilitating condition.®” The court
subsequently made the injunction permanent in an unpublished opinion.

%8 For alegal analysis of the three Supreme Court cases mentioned here, see CRS Report RL31100, Marijuana for
Medical Purposes: The Supreme Court’s Decision in United States v. Oakland Cannabis Buyers' Cooperative and
Related Legal Issues, by Charles Doyle.

% The necessity defense arguesthat the illegal act committed (distribution of marijuanain this instance) was necessary
to avert a greater harm (withholding a helpful drug from serioudy ill patients).

190 F.3d 1109.
1532 U.S. 483 (2001) at 494 n. 7.
2 Conant v. McCaffrey, 172 F.R.D. 681 (N.D. Cdl. 1997).
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On appeal, the Ninth Circuit affirmed, in a 3-0 decision, the district court’s order entering a
permanent injunction. Thefederal government, the opinion states, “may not initiate an
investigation of a physician solely on the basis of arecommendation of marijuana within a bona
fide doctor-patient relationship, unless the government in good faith believes that it has
substantial evidence of criminal conduct.”® The Bush Administration appealed, but the Supreme
Court refused to take the case.

Gonzales v. Raich (2005)

In response to DEA agents' destruction of their medical marijuana plants, two patients and two
caregivers in California brought suit. They argued that applying the Controlled Substances Act to
a situation in which medical marijuana was being grown and consumed locally for no
remuneration in accordance with state law exceeded Congress’s constitutional authority under the
Commerce Clause, which allows the federal government to regulate interstate commerce. In
December 2003, the Ninth Circuit Court of Appealsin San Francisco agreed, ruling 2-1 that states
are free to adopt medical marijuana laws so long as the marijuana is not sold, transported across
statelines, or used for nonmedical purposes.** Federal appeal sent the case to the Supreme Court.

Theissue before the Supreme Court was whether the Controlled Substances Act, when applied to
the intrastate cultivation and possession of marijuana for personal use under state law, exceeds
Congress's power under the Commerce Clause. The Supreme Court, in June 2005, reversed the
Ninth Circuit’s decision and held, in a 6-3 decision, that Congress's power to regulate commerce
extends to purely local activities that are “part of an economic class of activities that have a
substantial effect on interstate commerce.”®

Raich does not invalidate state medical marijuana laws. The decision does mean, however, that
DEA may continue to enforce the CSA against medical marijuana patients and their caregivers,
even in states with medical marijuana programs.

Although Raich was not about the efficacy of medical marijuana or its listing in Schedulel, the
majority opinion stated in a footnote: “We acknowledge that evidence proffered by respondentsin
this case regarding the effective medical uses for marijuana, if found credible after trial, would
cast serious doubt on the accuracy of the findings that require marijuanato belisted in

Schedule 1.”® The majority opinion, in closing, notes that in the absence of judicial relief for
medical marijuana users there remains “the democratic process, in which the voices of voters
allied with these respondents may one day be heard in the halls of Congress.”®’

Thus, the Supreme Court reminds that Congress has the power to reschedule marijuana, thereby
recognizing that it has accepted medical usein treatment in the United States. Congress, however,
does not appear likely to do so. Neither does the executive branch, which could reschedule
marijuana through regulatory procedures authorized by the Controlled Substances Act. In the

& Conant v. Walters, 309 F.3d 629, 636 (9" Cir. 2002); the parties agreed that “a doctor who actually prescribes or
dispenses marijuanaviolates federa law,” ibid. a 634.

& Raich v. Ashcroft, 352 F.3d 1222 (9" Cir. 2003).
® Gonzalesv. Raich, 125 S.Ct. 2195, 2205 (2005).

% |bid. at 2211 n. 37. For alega anaysis of this case, see CRS Report RS22167, Gonzales v. Raich: Congress's Power
Under the Commerce Clause to Regulate Medical Marijuana, by Todd B. Tatelman.

5 Ibid. at 2215.
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meantime, actions taken by state and local governments continue to raise the issue, as discussed
below.

Americans for Safe Access (ASA) Lawsuit Against HHS

Thefederal Data Quality Act of 2001 (DQA) requires the issuance of guidelines “for ensuring
and maximizing the quality, objectivity, utility, and integrity of information (including statistical
information) disseminated by Federal agencies’ and allows “ affected persons to seek and obtain
correction of information maintained and disseminated by the agency that does not comply with
the guidelines.”®

In October 2004, Americans for Safe Access (ASA), a California-based patient advocacy group,
formally petitioned HHS, under the DQA, to correct four erroneous statements about medical
marijuana made by HHS in its 2001 denial of the marijuana rescheduling petition discussed
above. Specifically, ASA requested that “there have been no studies that have scientifically
assessed the efficacy of marijuana for any medical condition” be replaced with “[a]dequate and
well-recognized studies show the efficacy of marijuanain the treatment of nausea, loss of
appetite, pain and spasticity”; that “it is clear that there is not a consensus of medical opinion
concerning medical applications of marijuana’ be replaced with “[t]hereis substantial consensus
among experts in the relevant disciplines that marijuana is effective in treating nausea, |oss of
appetite, pain and spasticity. It is accepted as medicine by qualified experts’; that “complete
scientific analysis of all the chemical components found in marijuana has not been conducted” be
replaced with “[t]he chemistry of marijuanais known and reproducible’; and that “ marijuana has
no currently accepted medical use in treatment in the United States” be replaced with
“[m]arijuana has a currently accepted usein treatment in the United States.” The petition claimed
that “HHS's statements about the lack of medical usefulness of marijuana harms these individuals
[ill persons across the United States] in that it contributes to denying them access to medicine
which will alleviate their suffering.”®

Were HHS to accept the ASA petition, the revised statements would set the preconditions for
placing marijuanain a schedule other than I. HHS denied the petition in 2005 and rejected ASA’s
subsequent appeal in 2006 on just those grounds: that HHS is already in the process of reviewing
arescheduling petition submitted to DEA in October 2002 and will be evaluating all of the
publicly available peer-reviewed literature on the medicinal efficacy of marijuanain that context.
In response, in February 2007, ASA filed suit in U.S. District Court for the Northern District of
Californiato force HHS to change the four statements, which the organization believes are not
science-based. The caseis pending.

State and Local Referenda and Legislation

In the face of federal intransigence on the issue, advocates of medical marijuana have turned to
the states in alargely successful effort, wherever it has been attempted, to enact laws that enable

8 p | . 106-554, 114 Stat. 2763A-153, 44 U.S.C. § 3516 note. For background on the DQA see CRS Report RL32532,
The Information Quality Act: OMB's Guidance and Initial Implementation, by Curtis W. Copeland.

® The original petition and all subsequent documents relating to the case can be found at
http://www.saf eaccessnow.org/arti cle.php?d=4401. See also Carolyn Marshall, “U.S. Is Sued Over Position on
Marijuana,” New York Times, February 22, 2007.
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patients to obtain and use botanical marijuana therapeutically in a legal and regulated manner,
even though such activity remainsillegal under federal law.

States Allowing Use of Medical Marijuana’

Fourteen states, covering about 27% of the U.S. population, have enacted laws to allow the use of
cannabis for medical purposes.” These states have removed state-level criminal penalties for the
cultivation, possession, and use of medical marijuana, if such use has been recommended by a
medical doctor. All of these states have in place, or are developing, programs to regulate the use
of medical marijuana by approved patients. Physicians in these states are immune from liability
and prosecution for discussing or recommending medical cannabis to their patients in accordance
with state law. Patients in state programs (except for New Mexico and New Jersey) may be
assisted by caregivers—persons who are authorized to help patients grow, acquire, and use the
drug.

Figure |.States With Medical Marijuana Programs

Vermont

Rhode
Island

Q New Jersey

Source: Map Resources. Adapted by CRS.

™ Theinformation in this and the following section is drawn largely from Sate-By-Sate Medical Marijuana Laws:
How to Removethe Threat of Arrest, Marijuana Policy Project, 2008, available at http://www.mpp.org/legid ation/state-
by-state-medi cal -marijuana-l aws.html. More recent information is from press reports.

™ Alaska (Stat. §11.71.090); Cdifornia (Cal.Health & Safety Code Ann. §11362.5 and §§11362.7 to 11362.83);
Colorado (Colo.Const. Art. XVI11 §14); Hawaii (Rev.Stat. §8329-121 to 329-128); Maine (Me.Rev.Stat.Ann. tit.22
81102 or 2382-B(5)); Michigan (MCL §8333.26421 to 26430); Montana (Mont.Code Ann. §850-46-101 to 50-46-210);
Nevada (Nev.Rev.Stat.Ann. §8453A.010 to 453A.400); New Jersey (N.J. Stat. §24:61); New Mexico (N.M. Stat. Ann.
§26-2B-1); Oregon (Ore.Rev.Stat. §8475.300 to 475.346); Rhode Island (RI ST §821 to 28.6-1); Vermont
(Vt.Stat.Ann. tit. 18, 884472 to 4474d); Washington (Wash.Rev.Code Ann. §869.51A.005 to 69.51A.902).
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Nine of the 14 states that have legalized medical marijuana are in the West: Alaska, California,
Colorado, Hawaii, Montana, Nevada, New Mexico, Oregon, and Washington. Of the 37 states
outside the West, Michigan plus four other states, all in the Northeast—Maine, New Jersey,
Rhode Island, and Vermont—have adopted medical cannabis statutes. Hawaii, New Jersey, New
Mexico, Rhode Island, and Vermont have the only programs created by acts of their state
legislatures. The medical marijuana programs in the other nine states were approved by the voters
in statewide referenda or ballot initiatives, beginning in 1996 with California. Since then, voters
have approved medical marijuana initiatives in every state where they have appeared on the ballot
with the exception of South Dakota, where a medical marijuana initiative was defeated in 2006 by
52% of the voters. Billsto create medical marijuana programs have been introduced in the
legislatures of additional states—Alabama, Arizona, Connecticut, Illinois, Maryland, Minnesota,
and New Hampshire, among others—and have received varying levels of consideration but have
so far not been enacted.

Effective state medical marijuana laws do not attempt to overturn or otherwise violate federal
laws that prohibit doctors from writing prescriptions for marijuana and pharmacies from
distributing it. In the 14 states with medical marijuana programs, doctors do not actually prescribe
marijuana, and the marijuana products used by patients are not distributed through pharmacies.
Rather, doctors recommend marijuanato their patients, and the cannabis products are grown by
patients or their caregivers, or they are obtained from cooperatives or other alternative
dispensaries. The state medical marijuana programs do, however, contravene the federal
prohibition of marijuana. Medical marijuana patients, their caregivers, and other marijuana
providers can, therefore, be arrested by federal law enforcement agents, and they can be
prosecuted under federal law.

Statistics on Medical Marijuana Users

Determining exactly how many patients use medical marijuana with state approval is difficult, but
the limited data available suggest the number isrising rapidly. According to a 2002 study
published in the Journal of Cannabis Therapeutics, an estimated 30,000 California patients and
another 5,000 patients in eight other states possessed a physician’s recommendations to use
cannabis medically.” The New England Journal of Medicine reported in August 2005 that an
estimated 115,000 people had obtained marijuana recommendations from doctors in the states
with programs.”

Although 115,000 people might have been approved medical marijuana users in 2005, the number
of patients who had actually registered was much lower. A July 2005 CRS tdephone survey of the
state programs revealed a total of 14,758 registered medical marijuana usersin eight states.”
(Maine and Washington do not maintain state registries, and Rhode Island, New Mexico,
Michigan, and New Jersey had not yet passed their laws.) This number vastly understated the
actual number of medical marijuana users, however, because California’s state registry wasin
pilot status, with only 70 patients so far registered.

2 Dae Gieringer, “The Acceptance of Medical Marijuanain the U.S.,” Journal of Cannabis Therapeutics, vol. 3, no. 1
(2003), pp. 53-67. The author later estimated that there were more than 100,000 medical marijuana patientsin
Californiaaone (persona communication dated April 30, 2004).

"3 Susan Okie, “Medical Marijuana and the Supreme Court,” New England Journal of Medicine, vol. 353, no. 7
(August 18, 2005), p. 649.

™ The telephone survey was conducted for this report by CRS summer intern Broocks Andrew Meade.
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More recently, an estimate published by Newsweek early in 2010 found a total of 369,634 usersin
the 13 states with established programs, with California’s estimated patient population of 253,800
alone accounting for 69% of the total.” (It remains necessary to estimate California’'s number
because registration is voluntary at both the state and county levels, and only a small fraction of
patients choose to register. There were fewer than 33,000 registered patients as of March 2010,
according to the state's medical marijuana program website.”)

A brief description of each state's medical marijuana program follows. The programs are
discussed in the order in which they were approved by voters or became law by actions of the
state legislatures.

California (1996)

Proposition 215, approved by 56% of the voters in November, removed the state’s criminal
penalties for medical marijuana use, possession, and cultivation by patients with the “written or
oral recommendation or approval of a physician” who has determined that the patient’s “ health
would benefit from medical marijuana.” Called the Compassionate Use Act, it legalized cannabis
for “the treatment of cancer, anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis,
migraine, or any other illness for which marijuana provides relief.” The law permits possession of
an amount sufficient for the patient’s “ personal medical purposes.” A second statute (Senate hill
420), passed in 2003, allows “ reasonable compensation” for medical marijuana caregivers and
states that the drug should be distributed on a nonprofit basis.

Oregon (1998)

Votersin November removed the state's criminal penalties for use, possession, and cultivation of
marijuana by patients whose physicians advise that marijuana “may mitigate the symptoms or
effects’ of a debilitating condition. The law, approved by 55% of Oregon voters, does not provide
for distribution of cannabis but allows up to seven plants per patient (changed to 24 plants by act
of the state legislaturein 2005). The state registry program is supported by patient fees. (In the
November 2004 dection, 58% of Oregon voters rejected a measure that would have expanded the
state's existing program.)

Alaska (1998)

Votersin November approved a ballot measure to remove state-level criminal penalties for
patients diagnosed by a physician as having a debilitating medical condition for which other
approved medications were considered. The measure was approved by 58% of the voters. In
1999, the state legislature created a mandatory state registry for medical cannabis users and
limited the amount a patient can legally possess to 1 ounce and six plants.

™ |an Yarett, “Back Story: How High Are You?,” Newsweek, February 15, 2010, p. 56.

" The California Department of Public Health Medical Marijuana Program homepage is available on the Web at
http://www.cdph.ca.gov/programs/MMP.
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Washington (1998)

Approved in November by 59% of the voters, the ballot initiative exempts from prosecution
patients who meet all qualifying criteria, possess no more marijuana than is necessary for their
own personal medical use (but no more than a 60-day supply), and present valid documentation to
investigating law enforcement officers. The state does not issue identification cards to patients.

Maine (1999)

Maine's ballot initiative, passed in November by 61% of the voters, puts the burden on the state
to provethat a patient’s medical use or possession is not authorized by statute. Patients with a
qualifying condition, authenticated by a physician, who have been “advised” by the physician that
they “might benefit” from medical cannabis, are permitted 1% ounces and six plants. Thereis no
stateregistry of patients.

Hawaii (2000)

In June, the Hawaii legislature approved a bill removing state-level criminal penalties for medical
cannabis use, possession, and cultivation of up to seven plants. A physician must certify that the
patient has a debilitating condition for which “the potential benefits of the medical use of
marijuana would likely outweigh the health risks.” This was the first state law permitting medical
cannabis use that was enacted by a legislature instead of by ballot initiative.

Colorado (2000)

A ballot initiative to amend the state constitution was approved by 54% of the votersin
November. The amendment provides that lawful medical cannabis users must be diagnosed by a
physician as having a debilitating condition and be “ advised” by the physician that the patient
“might benefit” from using the drug. A patient and the patient’s caregiver may possess 2 usable
ounces and six plants.

Nevada (2000)

To amend the state constitution by ballot initiative, a proposed amendment must be approved by
the voters in two separate elections. In November, 65% of Nevada voters passed for the second
time an amendment to exempt medical cannabis users from prosecution. Patients who have
“written documentation” from their physicians that marijuana may alleviate their health condition
may register with the state Department of Agriculture and receive an identification card that
exempts them from state prosecution for using medical marijuana.

Vermont (2004)

In May, Vermont became the second state to legalize medical cannabis by legislative action
instead of ballot initiative. Vermont patients are allowed to grow up to three marijuana plantsin a
locked room and to possess 2 ounces of manicured marijuana under the supervision of the
Department of Public Safety, which maintains a patient registry. The law went into effect without
the signature of the governor, who declined to sign it but also refused to veto it, despite pressure
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from Washington. A 2007 legislative act expanded dligibility for the program and increased to
nine the number of plants participants may grow.

Montana (2004)

In November, 62% of state voters passed I nitiative 148, allowing qualifying patients to use
marijuana under medical supervision. Eligible medical conditions include cancer, glaucoma,
HIV/AIDS, wasting syndrome, seizures, and severe or chronic pain. A doctor must certify that the
patient has a debilitating medical condition and that the benefits of using marijuana would likely
outweigh therisks. The patient may grow up to six plants and possess 1 ounce of dried marijuana.
The state public health department registers patients and caregivers.

Rhode Island (2006)

In January, the state legislature overrode the governor’s veto of a medical marijuana bill, allowing
patients to possess up to 12 plants or 2%z ounces to treat cancer, HIV/AIDS, and other chronic
ailments. The law included a sunset provision and was set to expire on July 1, 2007, unless
renewed by the legislature. The law was made permanent on June 21, 2007, after legislators voted
again to override the governor’s veto by a wide margin.

New Mexico (2007)

Passed by the legislature and signed into law by the governor in April, the Lynn and Erin
Compassionate Use Medical Marijuana Act went into effect on July 1, 2007. It requires the state's
Department of Health to set rules governing the distribution of medical cannabis to state-
authorized patients. Unlike most other state programs, patients and their caregivers cannot grow
their own marijuana; rather, it will be provided by state-licensed “ cannabis production facilities.”

Michigan (2008)

Approved by 63% of Michigan voters in the November 2008 presidential election, Proposal 1
permits physicians to approve marijuana use by registered patients with debilitating medical
conditions, including cancer, HIV/AIDS, hepatitis C, multiple sclerosis, glaucoma, and other
conditions approved by the state’'s Department of Community Health. Up to 12 plants can be
cultivated in an indoor, locked facility by the patient or a designated caregiver.

New Jersey (2010)

A bill passed by the legislature and signed by the governor allows for the regulated distribution of
marijuana by state-monitored dispensaries. Doctors may recommend up to 2 ounces monthly to
registered patients, who are not allowed to grow their own. Considered the most restrictive of the
state programs approved to date, the law restricts usage to a specific set of diseases including
cancer, AIDS, glaucoma, muscular dystrophy, multiple sclerosis, and other diseases involving
severe and chronic pain, severe nausea, Seizures, or severe and persistent muscle spasms.
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Other State and Local Medical Marijuana Laws

Arizona (1996)

Arizona's law,”” approved by 65% of the voters in November, permits marijuana prescriptions,

but thereis no active program in the state because federal law prohibits doctors from prescribing
marijuana. Patients cannot, therefore, obtain a valid prescription. (Other states’ laws allow doctors
to “recommend” rather than “ prescribe.”)

Maryland (2003)

Maryland’s General Assembly became the second state legislature, after Hawaii, to protect
medical cannabis patients from the threat of jail when it approved a hill, later signed by the
governor, providing that patients using marijuana preparations to treat the symptoms of illnesses
such as cancer, AIDS, and Crohn’s disease would be subject to no more than a $100 fine.® The
law falls short of full legalization and does not create a medical marijuana program, but it allows
for amedical necessity defense for people who use marijuana on their own for medical purposes.
If patients arrested for possession in Maryland can prove in court that they use cannabis for
legitimate medical needs, they escape the maximum penalty of one year in jail and a $1,000 fine.

Other State Laws

L aws favorable to medical marijuana have been enacted in 36 states since 1978.” Except for the
state laws mentioned above, however, these laws do not currently protect medical marijuana users
from state prosecution. Some laws, for example, allow patients to acquire and use cannabis
through therapeutic research programs, although none of these programs has been operational
since 1985, duein large part to federal opposition. Other state laws allow doctors to prescribe
marijuana or allow patients to possess marijuana if it has been obtained through a prescription,
but the federal Controlled Substances Act prevents these laws from being implemented. Several
states have placed marijuanain a controlled drug schedul e that recognizes its medical value. State
legislatures continue to consider medical marijuana bills, some favorable to its use by patients,
others not. In Michigan, a medical marijuana initiative will be presented to the voters on the
November 2008 ballot.

District of Columbia (1998)

In the nation’s capital, 69% of voters approved a medical cannabis initiative to allow patients a
“sufficient quantity” of marijuanato treat illness and to permit nonprofit marijuana suppliers. In
every year since then, however, Congress attached a rider to the D.C. appropriations act blocking
the Initiative 59 from taking effect, until Congress eliminated the ban in the FY2010 DC
appropriations act (H.R. 3288, which was signed into law in December 2009 (PL. 111-117). More
than 11 years after DC voters approved the medical marijuana measure, city officials were freeto

 Ariz.Rev.Stat. Ann. §13-3412.01(A).
8 Md. Crim.Code Ann. §5-601.

™ Sate-By-Sate Medical Marijuana Laws: How to Remove the Threat of Arrest, Marijuana Policy Project, 2008, p. 2
and Appendix A. The laws in some of these states have expired or been repeal ed.
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begin drafting legislation to create a medical marijuana program in the nation’s capital .2 Any law
passed by the DC Council and signed into law by the mayor would be subject to congressional
approval.

Local Measures

Medical cannabis measures have been adopted in several localities throughout the country. San
Diego isthe country’s largest city to do so. One day after the Supreme Court’s anti-marijuana
ruling in Gonzales v. Raich was issued, Alameda County in California approved an ordinanceto
regulate medical marijuana dispensaries, becoming the 17" locality in the state to do so.

Localities in nonmedical marijuana states have also acted. In November 2004, for example, voters
in Columbia, MO, and Ann Arbor, MI, approved medical cannabis measures. Since then, four
other Michigan cities, including Detroit, have done the same. Although largely symbolic, such
local laws can influence the priorities of local law enforcement officers and prosecutors.

Public Opinion on Medical Marijuana

Majorities of voters in nine states have now approved medical marijuana initiatives to protect
patients from arrest under state law. More broadly, national public opinion polls have consistently
favored access to medical marijuana by serioudly ill patients. ProCon.org, a nonprofit and
nonpartisan public education foundation, has identified 23 national public opinion polls that
asked questions about medical marijuana from 1995 to the present. Respondents in every pall
werein favor of medical marijuana by substantial margins, ranging from 60% to 85%.%

Among recent opinion surveys, a January 2010 ABC News/Washington Post poll found that more
than 8 in 10 Americans (81%) supported efforts to make marijuana legal for medical use, up from
69% in 1997. Given three choices as to who should be allowed to use it whereit is legal, 56% of
respondents chose the most lenient position of prescribing it “for any patient the doctor thinks it
could help.” Its use would berestricted to “ patients who have serious but not fatal illnesses’ by
21%, and another 21% would limit the drug “to patients who are terminally ill and near death.”
According to the pollsters analysis,

Medical marijuana ... receives majority support across the political and ideological
spectrum, from 68 percent of conservatives and 72 percent of Republicans as well as 85
percent of Democrats and independentsand about ninein 10 liberal sand moderates. Support
dipsto 69 percent among seniors, vs. 83 percent among all adults under age 65.2

The Journal of the American Medical Association analyzed public opinion on the War on Drugs
in a1998 article. The authors' observations concerning public attitudes toward medical marijuana
remain true today:

While opposing the use or legalization of marijuana for recreational purposes, the public
apparently does not want to deny very ill patients accessto apotentially hel pful drugtherapy

8 Tim Craig, “D.C. Council Proposes Legalization of Medical Marijuana,” Washington Post, January 20, 2010, p. B1.

8 The questions asked and the results obtained can be viewed at http://medical marijuana.procon.org/view.additional -
resource.phpesourcel D=151.

8 Gary Langer, “High Support for Medical Marijuana,” ABC News/Washington Post Poll, January 18, 2010.
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if prescribed by their physicians. The public’s support of marijuanafor medical purposesis
conditioned by their beief that marijuana would be used only in the trestment of serious
medical conditions®

In public opinion polls, then, the majority of Americans appear to hold that seriously ill or
terminal patients should be able to use marijuana if recommended by their doctors. Fourteen state
governments have created medical marijuana programs, either through ballot initiatives or the
legislative process. Many other state governments, however, along with the federal government,
remain opposed to the national majority in favor of medical marijuana.

Analysis of Arguments For and Against
Medical Marijuana

In the ongoing debate over cannabis as medicine, certain arguments are frequently made on both
sides of the issue. These arguments are briefly stated below and are analyzed in turn. CRS takes
no position on the claims or counterclaimsin this debate.

What follows is an attempt to analyze objectively the claims frequently made about the role that
herbal cannabis might or might not play in the treatment of certain diseases and about the possible
societal consequences should its role in the practice of modern medicine be expanded beyond the
places whereit is now permitted under state laws.

For thoseinterested in learning more about medical marijuana research findings, the Internet
offers two useful websites. The International Association for Cannabis as Medicine (IACM),
based in Germany, provides abundant information on the results of controlled clinical trials at
http://www.cannabis-med.org. Information on peer-reviewed, double-blind studies on both
animals and human subjects conducted since 1990 has been compiled by ProCon.org and is
available at http://www.medical marijuanaprocon.org.

Marijuana Is Harmful and Has No Medical Value

Suitable and superior medicines are currently available for treatment of all symptoms
alleged to be treatable by crude marijuana.
—Brief of the Drug Free America Foundation, et al., 2004%

Thefederal government—along with many state governments and private antidrug

organi zations—staunchly maintains that botanical marijuana is a dangerous drug without any
legitimate medical use. Marijuana intoxication can impair a person’s coordination and decision-
making skills and alter behavior. Chronic marijuana smoking can adversely affect the lungs, the
cardiovascular system, and possibly the immune and reproductive systems.®

8 Robert J. Blend on and John T. Y oung, “The Public and the War on lllicit Drugs,” Journal of the American Medical
Association, val. 279, no. 11 (March 18, 1998), p. 831.

8 Brief for the Drug Free America Foundation, Inc. et al. as Amici Curiae Supporting Petitionersat 13, Gonzalesv.
Raich, 125 S.Ct. 2195 (2005) (No. 03-1454). The amici curiae briefs filed in Raich contain a wedth of information and
arguments on both sides of the medical marijuana debate. They are avail able online at http://www.angeljustice.org.

% See, for example, “ Exposing the Myth of Medical Marijuana,” on the DEA website at http://www.usdoj.gov/dea!
(continued...)
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Of course, FDA's 1985 approval of Marinol proves that the principal psychoactive ingredient of
marijuana—THC—has therapeutic value. But that is not the issue in the medical marijuana
debate. Botanical marijuana remains a plant substance, an herb, and its opponents say it cannot
substitute for legitimate pharmaceuticals. Just because certain molecules found in marijuana
might have become approved medicines, they argue, does not make the unpollinated bud of the
female Cannabis sativa plant a safe and effective medicine. The Drug Free America Foundation
calls the medical use of crude marijuana *a step backward to the times of potions and herbal
remedies.”®

Thefederal government’s argument that marijuana has no medical valueis straightforward. A
drug, in order to meet the standard of the Controlled Substances Act as having a“ currently
accepted medical usein treatment in the United States,” must meet afive-part test:

(1) Thedrug's chemistry must be known and reproducible,

(2) there must be adequate safety studies,

(3) there must be adequate and well-controlled studies proving efficacy,
(4) the drug must be accepted by qualified experts, and

(5) the scientific evidence must be widely available.®

According to the DEA, botanical marijuana meets none of these requirements. First, marijuana’s
chemistry is neither fully known nor reproducible. Second, adequate safety studies have not been
done. Third, there are no adequate, well-controlled scientific studies proving marijuanais
effective for any medical condition. Fourth, marijuana is not accepted by even a significant
minority of experts qualified to evaluate drugs. Fifth, published scientific evidence concluding
that marijuana is safe and effective for usein humans does not exist.®®

The same DEA Final Order that set forth the five requirements for currently accepted medical use
also outlined scientific evidence that would be considered irrelevant by the DEA in establishing
currently accepted medical use. These include individual case reports, clinical data collected by
practitioners, studies conducted by persons not qualified by scientific training and experienceto
evaluate the safety and effectiveness of the substance at issue, and studies or reports so lacking in
detail as to preclude responsible scientific evaluation. Such information is inadequate for experts
to conclude responsibly and fairly that marijuana is safe and effective for use as medicine.® The
DEA and other federal drug control agencies can thereby disregard medical literature and opinion
that claim to show the therapeutic value of marijuana because they do not meet the government’s
standards of proof.

The official view of medical marijuanais complicated by the wider War on Drugs. It is difficult to
disentangle the medical use of locally grown marijuana for personal use from the overall policy
of marijuana prohibition, as the Supreme Court made clear in Raich. To make an exemption for
medical marijuana, the Court decided, “would undermine the orderly enforcement of the entire

(...continued)
ongoing/marijuanap.html.
® Ipid., at 25.

8 This test was first formulated by the DEA in 1992 in response to a marijuana rescheduling petition. See U.S.
Department of Justice, Drug Enforcement Administration, “Marijuana Scheduling Petition; Denid of Petition;
Remand,” 57 Federal Register 10499, March 26, 1992, at 10506.

8 |bid., p. 10507.
% |bid., pp. 10506-10507.
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regulatory scheme ... The notion that California law has surgically excised a discrete activity that

is hermetically sealed off from the larger interstate marijuana market is a dubious proposition....
!190

It remains the paosition of the federal government, then, that the Schedule | substance marijuanais
harmful—not beneficial—to human health. Its use for any reason, including medicinal, should
continue to be prohibited and punished. Despite signs of a more tolerant public attitude toward
medical marijuana, its therapeutic benefits, if any, will continue to be officially unacknowledged
and largely unrealized in the United States so long as this position prevails at the federal level.

Marijuana Effectively Treats the Symptoms of Some Diseases

[1]t cannot seriously be contested that there exists a small but significant class of
individual s who suffer from painful chronic, degenerative, and terminal conditions, for
whom marijuana provides uniquely effective relief.

—Brief of the Leukemia& Lymphoma Society, et al., 2004

Proponents of medical marijuana point to a large body of studies from around the world that
support the therapeutic value of marijuanain treating a variety of disease-rdated problems,
including

e rdieving nausea,

increasing appetite,

e reducing muscle spasms and spasticity,
e rdieving chronic pain,

e reducing intraocular pressure, and

e rdieving anxiety.”

Given these properties, marijuana has been used successfully to treat the debilitating symptoms of
cancer and cancer chemotherapy,® AIDS, multiple sclerosis, epilepsy, glaucoma, anxiety, and
other serious illnesses.* As opponents of medical marijuana assert, existing FDA-approved
pharmaceuticals for these conditions are generally more effective than marijuana. Nevertheless,
asthe IOM Report acknowledged, the approved medicines do not work for everyone.® Many
medical marijuana users report trying cannabis only reluctantly and as a last resort after

% Gonzalesv. Raich, 125 S.Ct. 2195, at 2212 and 2213 (2005).

! Brief for the Leukemia& Lymphoma Society, et al. as Amici Curiae Supporting Respondents at 4, Gonzales v.
Raich, 125 S.Ct. 2195 (2005) (No. 03-1454).

# Ipid., at 1-2.

% A 1990 survey of oncologists found that 54% of those with an opinion on medical marijuana favored the controlled
medical availability of marijuana and 44% had aready broken the law by suggesting at least once that a patient obtain

marijuanaillegaly. R. Doblin and M. Kleiman, “Marijuana as Antiemetic Medicine,” Journal of Clinical Oncology,
val. 9(1991), pp. 1314-1319.

% Thereis evidence that marijuana might also be useful in treating arthritis, migraine, menstrual cramps, & cohol and
opiate addiction, and depression and other mood disorders.

% |OM Report, pp. 3-4: “The effects of cannabinoids on the symptoms studied are generally modest, and in most cases
there are more effective medications. However, people vary in their responses to medications, and there will likely
always be a subpopulation of patients who do not respond well to other medications.”
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exhausting all other treatment modalities. A distinct subpopulation of patients now relies on
whole cannabis for a degree of relief that FDA-approved synthetic drugs do not provide.

Medical cannabis proponents claim that single-cannabinoid, synthetic pharmaceuticals like
Marinol are poor substitutes for the whole marijuana plant, which contains more than 400 known
chemical compounds, including about 60 active cannabinoids in addition to THC. They say that
scientists are along way from knowing for sure which ones, singly or in combination, provide
which therapeutic effects. Many patients have found that they benefit more from the whole plant
than from any synthetically produced chemical derivative.* Furthermore, the natural plant can be
grown easily and inexpensively, whereas Marinol and any other cannabis-based pharmaceuticals
that might be developed in the future will likely be expensive—prohibitively so for some
patients.”’

In recognition of the therapeutic benefits of botanical marijuana products, various associations of
health professionals have passed resolutions in support of medical cannabis. These include the
American Public Health Association, the American Nurses Association, and the California
Pharmacists Association. The New England Journal of Medicine has editorialized in favor of
patient access to marijuana.®® Other groups, such as the American Medical Association, are more
cautious. Their position is that not enough is known about botanical marijuana and that more
research is needed.

Therecent discovery of cannabinoid receptors in the human brain and immune system provides a
biological explanation for the claimed effectiveness of marijuana in relieving multiple disease
symptoms. The human body produces its own cannabis-like compounds, called
endocannabinoids, that react with the body’s cannabinoid receptors. Like the better known opiate
receptors, the cannabinoid receptors in the brain stem and spinal cord play arolein pain control.
Cannabinoid receptors, which are abundant in various parts of the human brain, also play arolein
controlling the vomiting reflex, appetite, emotional responses, motor skills, and memory
formation. It is the presence of these natural, endogenous cannabinoids in the human nervous and
immune systems that provides the basis for the therapeutic value of marijuana and that holds the
key, some scientists believe, to many promising drugs of the future.®

Thefederal government’s own IND Compassionate Access Program, which has provided
government-grown medical marijuana to a select group of patients since 1978, provides important
evidence that marijuana has medicinal value and can be used safdly. A scientist and organizer of
the California medical marijuanainitiative, along with two medical-doctor colleagues, has
written:

Nothing revealsthe contradictionsin federal policy toward marijuanamore clearly than the
fact that there are ill eight patients in the United States who receive a tin of marijuana
‘joints (cigarettes) every month from the federal government.... These eight people can

% Brief for the Leukemia& Lymphoma Society et d. as Amici Curiae Supporting Respondents at 18, Gonzales v.
Raich, 125 S.Ct. 2195 (2005) (No. 03-1454).

9 Marinol currently sells at retail for about $17 per pill.

% “Federal Foolishness and Marijuana,” New England Journal of Medicine, vol. 336, no. 5 (January 30, 1997), pp. 366-
367.

% For asummary of the growing body of research on endocannabinoids, see Roger A. Nicoll and Bradley N. Alger,
“The Brain's Own Marijuana,” Scientific American, December 2004, pp. 68-75, and Jean Marx, “Drugs Inspired by a
Drug,” Science, January 20, 2006, pp. 322-325.
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legally possess and use marijuana, at government expense and with government permission.
Y et hundreds of thousands of other patients can be fined and jailed under federal law for
doing exactly the same thing.'®

Smoking Is an Improper Route of Drug Administration

Can you think of any other untested, home-made, mind-altering medicine that you self-
dose, and that uses a burning carcinogen as a delivery vehicle?
—General Barry McCaffrey, U.S. Drug Czar, 1996-2000™"

That medical marijuanais smoked is probably the biggest obstacle preventing its wider
acceptance. Opponents of medical marijuana argue that smoking is a poor way to take a drug, that
inhaling smoke is an unprecedented drug delivery system, even though many approved
medications are marketed as inhalants. DEA Administrator Karen Tandy writes:

The scientific and medical communities have determined that smoked marijuanaisaheelth
danger, not acure. Thereis no medical evidence that smoking marijuana helps patients. In
fact, the Food and Drug Administration (FDA) has approved no medications that are
smoked, primarily because smoking is a poor way to deliver medicine. Morphine, for
examplehas proven to beamedically valuabledrug, but the FDA does not endorse smoking
opium or heroin.'%

Medical marijuana opponents argue that chronic marijuana smoking is harmful to the lungs, the
cardiovascular system, and possibly the immune and reproductive systems. These claims may be
overstated to help preserve marijuana prohibition. For example, neither epidemiological nor
aggregate clinical data show higher rates of lung cancer in people who smoke marijuana.’® The
other alleged harms also remain unproven. Even if smoking marijuanais proven harmful,
however, the immediate benefits of smoked marijuana could still outweigh the potential long-
term harms—especially for terminally ill patients.’®

The therapeutic value of smoked marijuana is supported by existing research and experience. For
example, the following statements appeared in the American Medical Association’s “Council on
Scientific Affairs Report 10—Medicinal Marijuana,”'® adopted by the AMA House of delegates
on December 9, 1997:

1% Bj|| Zimmerman, Is Marijuana the Right Medicine For You? A Factual Guideto Medical Uses of Marijuana (Keats
Publishing, New Canaan, CT: 1998), p. 25.

101 Barry R. McCaffrey, “We' re on a Perilous Path,” Newsweek, February 3, 1997, p. 27.

102 K aren Tandy, “Marijuana: The Myths Are Killing Us,” Police Chief Magazine, March 2005, available at
http://www.usdoj .gov/dea/pubs/pressrel/pr042605p.html.

1031 ynn Zimmer and John P. Morgan, Marijuana Myths Marijuana Facts (New Y ork: Lindesmith Center, 1997), p.
115.

104 Medicines do not have to be completely safe to be approved. In fact, no medicine is completdy safe; every drug has
toxicity concerns. All pharmaceuticals have potentially harmful side effects, and it would be startling, indeed, if
botanical marijuanawere found to be an exception. The IOM Report states that “except for the harms associated with
smoking, the adverse effects of marijuana use are within the range of effects tolerated for other medications.” (p. 5)

195 American Medical Association, Council on Scientific Affairs Report: Medical Marijuana (A-01), June 2001. An
unpaginated version of this document can be found on the Web at http://www.mfiles.org/Marijuana/medicina _use/
b2_ama csa report.html.

Congressional Research Service 29



Medical Marijuana: Review and Analysis of Federal and State Policies

e “Smoked marijuana was comparable to or more effective than oral THC
[Marinol], and considerably more effective than prochlorperazine or other
previous antiemetics in reducing nausea and emesis.” (p. 10)

e “Anecdotal, survey, and clinical data support the view that smoked marijuana and
oral THC provide symptomatic relief in some patients with spasticity associated
with multiple sclerosis (MS) or trauma.” (p. 13)

e “Smoked marijuana may benefit individual patients suffering from intermittent or
chronic pain.” (p. 15)

ThelOM Report expressed concerns about smoking (p. 126): “ Smoked marijuanais unlikely to
be a safe medication for any chronic medical condition.” Despite this concern, the [OM Report’s
authors were willing to recommend smoked marijuana under certain limited circumstances. For
example, the report states (p. 154):

Until the devel opment of rapid-onset antiemetic drug delivery systems, there will likely
remain a subpopulation of patients for whom standard antiemetic therapy isineffective and
who suffer from debilitating emesis. It is possible that the harmful effects of smoking
marijuana for a limited period of time might be outweighed by the antiemetic benefits of
marijuana, at least for patientsfor whom standard antiemetic therapy isineffective and who
suffer from debilitating emesis. Such patients should be evaluated on a case-by-case basis
and treated under close medical supervision.

The lOM Report makes anather exception for terminal cancer patients (p. 159):

Terminal cancer patients pose different issues. For those patients the medical harm
associated with smoking is of little consequence. For terminal patients suffering debilitating
pain or nausea and for whom all indicated medications have failed to provide relief, the
medical benefits of smoked marijuana might outweigh the harm.

Smoking can actually be a preferred drug delivery system for patients whose nausea prevents
them from taking anything orally. Such patients need to inhale their antiemitic drug. Other
patients prefer inhaling because the drug is absorbed much more quickly through the lungs, so
that the beneficial effects of the drug arefelt almost at once. This rapid onset also gives patients
more control over dosage. For a certain patient subpopulation, then, these advantages of
inhalation may prevail over both edible marijuana preparations and pharmaceutical drugs in pill
form, such as Marinal.

Moreover, medical marijuana advocates argue that there are ways to lessen the risks of smoking.
Any potential problems associated with smoking, they argue, can be reduced by using higher
potency marijuana, which means that less has to be inhaled to achieve the desired therapeutic
effect. Furthermore, marijuana does not have to be smoked to be used as medicine. It can be
cooked in various ways and eaten.'® Like Marinol, however, taking marijuana orally can be
difficult for patients suffering from nausea. Many patients are turning to vaporizers, which offer
the benefits of smoking—rapid action, ease of dose titration—without having to inhale smoke.
Vaporizers are devices that take advantage of the fact that cannabinoids vaporize at alower
temperature than that required for marijuanato burn. Vaporizers heat the plant matter enough for
the cannabinoids to be released as vapor without having to burn the marijuana preparation.

106 Cannabis preparations are al so used topically as oils and balms to soothe muscl es, tendons, and joints.
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Patients can thereby inhale the beneficial cannabinoids without also having to inhale the
potentially harmful by-products of marijuana combustion.®’

Marijuana Should Be Rescheduled To Permit Medical Use

[ T he administrative law judge concludes that the provisions of the [ Controlled
Substances] Act permit and require the transfer of marijuana from Schedule | to
Schedule I1. The Judge realizes that strong emotions are aroused on both sides of any
discussion concerning the use of marijuana. Nonethelessiit is essential for this Agency
[DEA], and its Administrator, calmly and dispassionately to review the evidence of
record, correctly apply the law, and act accordingly.

—FrancisL. Young, DEA Administrative Law Judge, 1988'%

Proponents of medical marijuana believe its placement in Schedule | of the CSA was an error
from the beginning. Cannabis is one of the safest therapeutically active substances known.’® No
one has ever died of an overdose. ™ Petitions to reschedule marijuana have been received by the
federal government, and rejected, ever since the original passage of the Controlled Substances
Act in 1970.

Rescheduling can be accomplished administratively or it can be done by an act of Congress.
Administratively, the federal Department of Health and Human Services (HHS) could find that
marijuana meets sufficient standards of safety and efficacy to warrant rescheduling. Even though
THC, the most prevalent cannabinoid in marijuana, was administratively moved to Schedule 111
in 1999, no signs exist that botanical marijuana will similarly be rescheduled by federal agency
ruling anytime soon.

An act of Congress to reschedule marijuana is only slightly less likely, although such legislation
has been introduced in recent Congresses including the 111™."* The Medical Marijuana Patient

Protection Act (H.R. 2835/Frank), which would move marijuana from Schedule | to Schedule I
of the Controlled Substances Act, has seen no action beyond committee referral 12

197 Several companies offer vaporizers for salein the United States, but their marketing is complicated by marijuana
prohibition and by laws prohibiting drug paraphernalia. The advantages of the vaporizer were brought to the attention
of the IOM pandl. The IOM Report, however, devoted only one sentence to such devices, despite its recommendation
for research into safe delivery systems. The IOM Report said, “Vaporization devices that permit inha ation of plant
cannabinoids without the carcinogenic combustion products found in smoke are under devel opment by severa groups;
such devices would a so require regulatory review by the FDA.” (p. 216)

108 .S, Dept. of Justice, Drug Enforcement Administration, “In the Matter of Marijuana Rescheduling Petition, Docket
No. 86-22, Opinion and Recommended Ruling, Findings of Fact, Conclusions of Law and Decision of Administrative
Law Judge,” Francis L. Young, Administrative Law Judge, September 6, 1988, p. 67. Thisopinion is online at
http://www.druglibrary.net/ol sen/MEDICAL/Y OUNG/young.html.

1% 1bid., pp. 58-59.
19 hid., p. 56.

M \When Congress directly schedules adrug, asit did marijuanain 1970, it is not bound by the criteriain section
202(b) of the CSA (21 U.S.C. 812(h)).

12 Congress could aso follow the lead of some states that have adua scheduling scheme for botanical marijuana
whereby itsrecreationa useis prohibited (Schedulel) but it is permitted when used for medicinal purposes (Schedules
11 or 111). Congress could achieve the same effect by leaving marijuanain Schedule | but removing criminal penaties
for the medical use of marijuana, commonly called decriminalization. Congress could a so opt for legalization by
removing marijuana from the CSA entirely and subjecting it to federal and state controls based on the tobacco or
alcohol regulatory models or by devising aregulatory scheme unique to marijuana. None of these options seem likely
(continued...)
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Schedule 11 substances have a high potential for abuse and may lead to severe psychological or
physical dependence but have a currently accepted medical use in treatment in the United States.
Cocaine, methamphetamine, morphine, and methadone are classified as Schedule 11 substances.
Many drug policy experts and laypersons alike believe that marijuana should also reside in
Schedulell.

Others think marijuana should be properly classified as a Schedule 111 substance, along with THC
and its synthetic version, Marinol. Substancesin Schedule 111 have less potential for abuse than
the drugsin Schedules | and 11, their abuse may lead to moderate or low physical dependence or
high psychological dependence, and they have a currently accepted medical usein treatment in
the United States.

Rescheduling seems to be supported by public opinion. A nationwide Gallup Poll conducted in
March 1999 found that 73% of American adults favored “making marijuana legally available for
doctors to prescribe in order to reduce pain and suffering.” An AARP poll of American adults age
45 and older conducted in mid-November 2004 found that 72% agreed that adults should be
allowed to legally use marijuana for medical purpaoses if recommended by a physician. A January
2010 ABC News/Washington Post poll found that more than 8 in 10 Americans (81%) supported
efforts to make marijuana legal for medical use™?

Few Members of Congress, however, publicly support the rescheduling option. The Medical
Marijuana Patient Protection Act (H.R. 2835), which would move marijuana from Schedule | to
Schedule |l of the Controlled Substances Act, as mentioned above, currently has 30 cosponsors.

State Medical Marijuana Laws Increase Illicit Drug Use

The natural extension of this myth [that marijuanais good medicing] isthat, if marijuana
ismedicine, it must also be safe for recreational use.
—Karen P. Tandy, DEA Administrator, 2005

It is the position of the federal government that to permit the use of medical marijuana affords the
drug a degree of legitimacy it does not deserve. America’s youth are especially vulnerable, it is
said, and state medical marijuana programs send the wrong message to our youth, many of whom
do not recognize the very real dangers of marijuana.

Studies show that the use of anillicit drug isinversely proportional to the perceived harm of that
drug. That is, the more harmful adrug is perceived to be, the fewer the number of people who
will try it."*> Opponents of medical marijuana argue that “ surveys show that perception of harm

(...continued)
given the current palitica climate in which both political parties support continued marijuana prohibition.

3 These and other pall results can be consulted at http://medi cal marijuana.procon.org/view.resource.php?resourcel D=
000148. This website states: “ Because the majority (98% or more) of the voter initiatives and polls we located were
favorable towards the medical use of marijuana, we contacted several organizations decidedly ‘ con’ to medical
marijuana—two of which were federal government agencies—and none knew of any voter initiatives or pollsthat were
‘con’ to medical marijuana.”

14 K aren Tandy, “Marijuana: The Myths Are Killing Us,” Police Chief Magazine, March 2005, available at
http://www.usdoj.gov/dea/pubs/pressrel/pr042605p.html.
15 Seg, for example, J.G. Bachman et ., “Explaining Recent Increasesin Students Marijuana Use: Impacts of

Perceived Risks and Disapproval, 1976 through 1996,” American Journal of Public Health, vol. 88 (1998), pp. 887-
(continued...)
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with respect to marijuana has been dropping off annually since the renewal of the driveto legalize
marijuana as medicine, which began in the early 1990s when legalization advocates first gained a
significant increase in funding and began planning the state ballot initiative drive to legalize crude
marijuana as medicine.” *'® They point to the 1999 National Household Survey on Drug Abuse
(NHSDA), which “reveals that those states which have passed medical marijuana laws have
among the highest levels of past-month marijuana use, of past-month other drug use, of drug
addiction, and of drug and alcohol addiction.”*"

Indeed, all 11 states that have passed medical marijuana laws ranked above the national average
in the percentage of persons 12 or older reporting past-month use of marijuanain 1999, as shown
in Table 2. It isat least possible, however, that this analysis confuses cause with effect. It is
logical to assume that the states with the highest prevalence of marijuana usage would be more
likely to approve medical marijuana programs, because the populations of those states would be
more knowledgeable of marijuana’s effects and more tolerant of its use.

It is also the case that California, the state with the largest and longest-running medical marijuana
program, ranked 34™ in the percentage of persons age 12-17 reporting marijuana use in the past
month during the period 2002-2003, as shown in Table 1. In fact, between 1999 and 2002-2003,
of the 10 states with active medical marijuana programs, five states (AK, HI, ME, MT, VT) rose
in the state rankings of past-month marijuana use by 12- to 17-year-olds and five states fell (CA,
CO, NV, OR, WA)."® Of the five states that had approved medical marijuana laws before 1999
(AK, AZ, CA, OR, WA), only Alaska's ranking rose between 1999 and 2002-2003, from 7" to 4™,
with 11.08% of youth reporting past-month marijuana use in 2002-2003 compared with 10.4% in
1999. No clear patterns are apparent in the state-level data. Clearly, more important factors are at
work in determining a stat€'s prevalence of recreational marijuana use than whether the state has
amedical marijuana program.

The IOM Report found no evidence for the supposition that state medical marijuana programs
lead to increased use of marijuana or other drugs (pp. 6-7):

Finally, thereisabroad social concern that sanctioning the medical use of marijuana might
increase its use among the general population. At this point there are no convincing datato
support this concern. The existing data are consistent with the idea that thiswould not be a
problem if the medical use of marijuanawereasclosely regulated as other medicationswith
abuse potential.... [ T]hisquestion isbeyond theissuesnormally considered for medical uses
of drugs and should not be a factor in evaluating the therapeutic potential of marijuana or
cannabinoids.

(...continued)
892.

18 Brief for the Drug Free America Foundation, Inc. et al. as Amici Curiae Supporting Petitioners at 26, Gonzales v.
Raich, 125 S.Ct. 2195 (2005) (No. 03-1454).

2 bid., at 27. The 1999 NHSDA was thefirst to include state-level estimates for various measures of drug use.
Unfortunately, comprehensive state-level data prior to 1999 are not available from other sources.

118 Care should be taken in comparing NHSDA data for 1999 with NSDUH data for 2002 and after, due to changesin
survey methodology made in 2002. The trend observations drawn here from these data should therefore be considered
suggestive rather than definitive.
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Table |.States Ranked by Percentage of Youth Age 12-17 Reporting Past-Month
Marijuana Use, 1999 and 2002-2003

1999 2002-2003
Rank State % Rank State %

| Delaware 13.9 | Vermont 13.32
2 Massachusetts 1.9 2 Montana 12.07
3 Nevada 1.6 3 New Hampshire 11.79
4 Montana 11.4 4 Alaska 11.08
5 Rhode Island 10.8 5 Rhode Island 10.86
6 New Hampshire 10.7 6 Maine 10.56
7 Alaska 10.4 7 Massachusetts 10.53
8 Colorado 10.3 8 New Mexico 10.35
9 Minnesota 9.9 9 Hawaii 10.23
9 Washington 9.9 10 Colorado 9.82
I Oregon 9.6 I Nevada 9.58
District of Columbia 9.6 12 South Dakota 9.57

12 lllinois 9.2 13 Delaware 941
12 New Mexico 9.2 14 Oregon 9.31
14 Maryland 8.8 15 Michigan 9.23
15 Indiana 8.7 16 Connecticut 9.22
16 Connecticut 8.6 17 Nebraska 9.13
17 Vermont 84 18 Washington 9.11
18 Hawaii 83 19 Minnesota 8.92
18 Wisconsin 83 20 New York 8.76
20 Michigan 7.8 21 Ohio 8.74
20 Wyoming 78 22 West Virginia 8.62
22 California 77 23 Florida 8.52
23 North Dakota 7.6 24 North Carolina 8.44
National 74 25 Virginia 843

24 South Carolina 74 26 Pennsylvania 8.18
27 Arizona 7.3 27 Kentucky 8.16
27 Arkansas 7.3 28 Oklahoma 8.13
27 New Jersey 7.3 National 8.03
28 Maine 72 29 Arkansas 797
29 West Virginia 7.1 30 Idaho 7.92
31 Ohio 6.9 31 Maryland 7.87
31 South Dakota 6.9 32 Arizona 7.74
33 New York 6.8 33 Wisconsin 7.71
33 North Carolina 6.8 34 California 7.66
34 Mississippi 6.7 35 lllinois 7.61
37 Kansas 6.6 36 North Dakota 7.58
37 Louisiana 6.6 37 Missouri 743
37 Missouri 6.6 District of Columbia 743
38 Georgia 6.4 38 Kansas 7.39
40 Oklahoma 6.3 39 Indiana 7.37
40 Pennsylvania 6.3 40 New Jersey 7.33
41 Florida 6.2 41 South Carolina 7.25
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1999 2002-2003
Rank State % Rank State %
43 Nebraska 6.1 42 Wyoming 7.14
43 Utah 6.1 43 lowa 7.10
45 Idaho 59 44 Louisiana 6.92
45 Virginia 59 45 Georgia 6.87
46 Texas 5.7 46 Texas 6.38
47 Alabama 5.6 47 Alabama 6.37
48 Kentucky 53 47 Tennessee 6.37
50 lowa 52 49 Mississippi 6.04
50 Tennessee 52 50 Utah 5.30

Sources: SAMHSA, Office of Applied Studies, National Household Survey on Drug Abuse, 1999, Table 3B, at
http://www.oas.samhsa.gov/ NHSDA/99StateTabs/tables2.htm. Rankings calculated by CRS. SAMHSA, Office of

Applied Studies, National Survey on Drug Use and Health, 2002 and 2003, Table B.3, at
http://www.oas.samhsa.gov/2k3State/appB.htm#tabB.3. Rankings calculated by CRS.

Table 2. States Ranked by Percentage of Persons 12 or Older Reporting Past-Month
Marijuana Use, 1999 and 2003-2004

1999 2003-2004

Rank State % Rank State %
| Maryland 79 | New Hampshire 10.23
2 Colorado 7.7 2 Alaska 9.78
3 Massachusetts 75 3 Vermont 9.77
4 Rhode Island 74 District of Columbia 9.60
5 Alaska 7.1 4 Rhode Island 9.56
District of Columbia 7.1 5 Montana 9.17

6 Woashington 6.8 6 Oregon 8.88
7 Oregon 6.6 7 Colorado 849
8 Delaware 6.5 8 Maine 7.95
8 New Mexico 6.5 9 Massachusetts 7.80
10 California 6.0 10 Nevada 7.62
I Montana 5.9 I Washington 741
I New Hampshire 59 12 New Mexico 7.37
13 Hawaii 5.8 13 New York 7.34
13 Maine 5.8 14 Michigan 7.20
15 Nevada 5.6 15 Hawaii 6.95
15 Wyoming 5.6 16 Connecticut 9.94
17 Vermont 54 17 Delaware 6.89
18 Michigan 53 18 Missouri 6.76
18 Minnesota 53 19 Florida 6.58
20 Arizona 52 20 California 6.50
21 Wisconsin 5.1 21 Ohio 6.49
22 Connecticut 5.0 22 Minnesota 6.37
22 Florida 5.0 National 6.18
22 New Jersey 5.0 23 Indiana 6.12
25 New York 49 24 Nebraska 5.97
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1999 2003-2004
Rank State % Rank State %

25 Utah 4.9 25 Virginia 5.96

National 49 26 North Carolina 5.89
27 lllinois 4.8 27 Louisiana 5.77
29 Missouri 4.7 28 Maryland 573
29 North Carolina 4.7 29 Arizona 5.68
30 Indiana 4.6 30 South Carolina 5.65
31 Pennsylvania 4.5 31 Pennsylvania 5.64
32 Ohio 43 32 Arkansas 5.63
34 Georgia 42 33 Kentucky 5.62
34 Idaho 4.2 34 lllinois 5.60
35 South Dakota 4.1 35 Oklahoma 5.58
36 Virginia 4.0 36 Wyoming 5.45
38 Nebraska 39 37 Wisconsin 5.40
38 North Dakota 39 38 North Dakota 5.35
39 South Carolina 38 39 South Dakota 5.24
40 Kansas 37 40 West Virginia 5.12
43 Kentucky 3.6 41 Idaho 5.09
43 Tennessee 3.6 42 New Jersey 5.05
43 West Virginia 3.6 43 Georgia 4.93
47 Arkansas 35 44 Kansas 491
47 Louisiana 35 45 lowa 4.90
47 Oklahoma 35 46 Texas 4.79
47 Texas 35 47 Mississippi 4.64
50 Alabama 33 48 Tennessee 4.59
50 lowa 33 49 Alabama 4.32
50 Mississippi 33 50 Utah 4.00

Sources: SAMHSA, Office of Applied Studies, National Household Survey on Drug Abuse, 1999, Table 3B, at
http://www.oas.samhsa.gov/NHSDA/99StateTabs/tables2.htm. Rankings calculated by CRS. SAMHSA, Office of

Applied Studies, National Survey on Drug Use and Health, 2002 and 2003, Table B.3, at
http://www.oas.samhsa.gov/2k3State/appB.htm#tabB.3. Rankings calculated by CRS.

The IOM Report further states (p. 126):

Even if therewere evidence that the medical use of marijuanawoul d decrease the perception
that it can beaharmful substance, thisisbeyond the scope of lawsregul ating the approval of
therapeutic drugs. Those laws concern scientific data related to the safety and efficacy of
drugsfor individual use; they do not address perceptionsor beliefs of the generd population.

ThelOM Report also found (p. 102): “No evidence suggests that the use of opiates or cocaine for
medical purposes has increased the perception that their illicit useis safe or acceptable.” Doctors
can prescribe cocaine, morphine, amphetamine, and methamphetamine, but thisis not seen as
weakening the War on Drugs. Why would doctors recommending medical marijuanato their

patients be any different?

The so-called “ Gateway Theory” of marijuana useis also cited to explain how medical marijuana

could increaseillicit drug use. With respect to the rationale behind the argument that marijuana

serves asa“ gateway” drug, the |lOM Report offered the following (p. 6):
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In the sensethat marijuana usetypically precedesrather than followsinitiation of other illicit
drug use, it isindeed a “gateway” drug. But because underage smoking and alcohol use
typically precede marijuana use, marijuanaisnot the most common, and israrely the first,
“gateway” to illicit drug use. There is no conclusive evidence that the drug effects of
marijuanaare causally linked to the subsequent abuse of other illicit drugs.

A statistical analysis of marijuana use by emergency room patients and arrestees in four states
with medical marijuana programs—California, Colorado, Oregon, and Washington—found no
statistically significant increase in recreational marijuana use among these two population
subgroups after medical marijuana was approved for use.*® Another study looked at adolescent
marijuana use and found decreases in youth usage in every state with a medical marijuana law.
Declines exceeding 50% were found in some age groups.'®

These studies are consistent with the findings of a 2002 report by the Government Accountability
Officethat concluded that state medical marijuana laws were operating as voters and legislators
intended and did not encourage drug use among the wider population.** Concerns that medical
cannabis laws send the wrong message to vul nerable groups such as adol escents seem to be
unfounded.

Medical Marijuana Undermines the War on Drugs

The DEA and its local and state counterparts routinely report that large-scale drug
traffickers hide behind and invoke Proposition 215, even when there is no evidence of
any medical claim. In fact, many large-scale marijuana cultivators and traffickers escape
state prosecution because of bogus medical marijuana claims. Prosecutors are reluctant
to charge these individual s because of the state of confusion that existsin California.
Therefore, high-level traffickers posing as ‘care-givers are ableto sdl illegal drugswith
impunity.

—* California Medical Marijuana Information,” DEA Web page'®

It is argued by many that state medical marijuana laws weaken the fight against drug abuse by
making thework of police officers more difficult. This undermining of law enforcement can
occur in at least three ways: by diverting medical marijuana into the recreational drug market, by
causing state and local law enforcement priorities to diverge from federal priorities, and by
complicating the job of law enforcement by forcing officers to distinguish medical users from
recreational users.

Diversion

Marijuana grown for medical purposes, according to DEA and other federal drug control
agencies, can be diverted into the larger, illegal marijuana market, thereby undermining law

19 Dennis M. Gorman and J. Charles Huber, Jr., “Do Medical Cannabis Laws Encourage Cannabis Use?’ International
Journal of Drug Palicy, vol. 18, no. 3 (May 2007), pp. 160-167.

120 K aren O’ Keefe, et al., “Marijuana Use by Y oung People: The Impact of State Medical Marijuana Laws,” updated
June 2008, available at http://www.mpp.org/research/teen-use-report.html. (New Mexico was excluded from the study
becauseit passed itslaw too recently.)

121 U.S. Generd Accounting Office, Marijuana: Early Experiences with Four Sates' Laws That Allow Use for Medical
Purposes, GAO-03-189, November 2002.

122 Available at http://www. usdoj .gov/dea/ongoing/cal i marijuanap.html .
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enforcement efforts to eliminate the marijuana market altogether. This point was emphasized by
the Department of Justice (DOJ) in its prepublication review of areport by the Government
Accountability Office (GAO) on medical marijuana. DOJ criticized the GAO draft report on the
grounds that the “report did not mention that state medical marijuana laws are routinely abused to
facilitate traditional illegal trafficking.” '

GAO responded that in their interviews with federal officials regarding the impact of state
medical marijuanalaws on their law enforcement efforts, “none of the federal officials we spoke
with provided information that abuse of medical marijuana laws was routinely occurring in any of
the states, including California.” ** The government also failed to establish this in the Raich case.
(It is of course possible that significant diversion istaking place yet remains undetected.)

Just as with many pharmaceuticals, some diversion is inevitable. Some would view this as an
acceptable cost of implementing a medical marijuana program. Every public policy hasits costs
and benefits. Depriving serioudly ill patients of their medical marijuanais seen by someasa
small priceto pay if doing so will help to protect America's youth from marijuana. Others balance
the harms and benefits of medical marijuana in the opposite direction. Legal analyst Stuart Taylor
Jr. recently wrote, “ As a matter of policy, Congress aswell as the states should legalize medical
marijuana, with strict regulatory controls. The proven benefits to some suffering patients
outweigh the potential costs of marijuana being diverted to illicit uses.”'#

Changed State and Local Law Enforcement Priorities

Following the passage of the California and Arizona medical marijuanainitiatives in 1996,

federal officials expressed concern that the measures would seriously affect the federal
government’s drug enforcement effort because federal drug policiesrely heavily on the state’'s
enforcement of their own drug laws to achieve federal objectives. For instance, in hearings before
the Senate Judiciary Committee, the head of the Drug Enforcement Administration stated:

| have alwaysfdlt ... that the federalization of crimeisvery difficult to carry out; that crime,
just in essence, is for the most part alocal problem and addressed very well locally, in my
experience. Wenow have asituation wherelocal law enforcement isunsure.... Thenumbers
of investigations that you would talk about that might be presently being conducted by the
[Arizonastate police] at the gram level would be beyond our capacity to conduct thosetypes
of individual investigati onswithout abandoning the major organized crimeinvestigations.*®

State medical marijuana laws arguably feed into the deprioritization movement, by which drug
reform advocates seek to influence state and local law enforcement to give alow priority to the
enforcement of marijuana laws. This movement to make simple marijuana possession the lowest
law enforcement priority has made inroads in such cities as San Francisco, Seettle, and Oakland,
but it extends beyond the medical marijuana states to college towns such as Ann Arbor, Ml,

12 U.S. Generd Accounting Office, Marijuana: Early Experiences with Four Sates’ Laws That Allow Use for Medical
Purposes, GAO-03-189, November 2002, p. 36.

24 1bid., p. 37.
125 Stuart Taylor, Jr., “Libera Drug Warriors! Conservative Pot-Coddlers!,” National Journal, June 11, 2005, p. 1738.

126 Tegtimony of Thomas A. Constantinein U.S. Congress, Senate Committee on the Judiciary, Prescription for
Addiction? The Arizona and California Medical Drug Use Initiatives, hearing, 104" Cong., 2™ sess,, December 2, 1996
(Washington: GPO, 1997), pp. 42-43, 45.
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Madison, WI, Columbia, MO, and Lawrence, KS.* Federal officials fear that jurisdictions that
“opt out” of marijuana enforcement “will quickly become a haven for drug traffickers.” '

Distinguishing Between Legal and Illegal Providers and Users

Police officers in medical marijuana states have complained about the difficulty of distinguishing
between legitimate patients and recreational marijuana smokers. According to the DEA:

Local and state law enforcement counterparts cannot distinguish between illegal marijuana
grows and grows that qualify as medical exemptions. Many self-designated medica
marijuana growers are, in fact, growing marijuana for illegal, “recreational” use.”

This reasoning is echoed in the Raich amici brief of Community Rights Counsel (p. 12):

Cresating an exception for medical use[of marijuana] could undermine enforcement efforts
by impaosing an often difficult burden on prosecutors of establishing theviolator’ ssubjective
motivation and intent beyond a reasonabl e doubt. Given that marijuana used in responseto
medical ailments is not readily distinguishable from marijuana used for other reasons,
Congressrationally concluded that the control of all useis necessary to addressthe national
market for controlled substances.

Patients and caregivers, on the other hand, have complained that their marijuana that is lawful
under state statute has been seized by police and not returned. In some cases, patients and
caregivers have been unexpectedly arrested by state or local police officers. A November 2002
GAO report on medical marijuana stated that “ Several law enforcement officials in California and
Oregon cited the inconsistency between federal and state law as a significant problem,
particularly regarding how seized marijuana is handled.”**

Thefailure of state and local law enforcement officers to observe state medical marijuana laws
has especially been a problem in California. The California Highway Patrol (CHP) has, on

numer ous occasions, arrested patients or confiscated their medical marijuana during routine
traffic stops. “ Although voters legalized medical marijuanain California nearly nine years ago,”
reports tf}gl Los Angeles Times, “police statewide have wrangled with activists over how to enforce
the law.”

Asaresult of alawsuit brought against the CHP by a patient advocacy group, CHP officers will
no longer seize patients' marijuana as long as they possess no more than 8 ounces and can show a
certified-user identification card or their physician’s written recommendation. The CHP's new

127 “Marijuana: Lawrence, Kansas, Ponders City Marijuana Ordinance—Impact of HEA Cited,” available at
http://stopthedrugwar.org/chroni cle/401/lawrence.shtml.

128 Brief for U.S. Representative Mark E. Souder et a. as Amici Curiae Supporting Petitioners at 20, Gonzalesv. Raich,
125 S.Ct. 2195 (2005) (No. 03-1454).

129 « CdiforniaMedical Marijuana Information,” available on DEA’swebsite at http://www.usdoj.gov/dealongoing/
calimarijuanap.html.

10 .S, Generd Accounting Office, Marijuana: Early Experiences with Four Sates' Laws That Allow Use for Medical
Purposes, GAO-03-189, November 2002, p. 64. GAO interviewed 37 law enforcement agencies and found that the
majority indicated that “ medical-marijuanalaws had not greatly affected their law enforcement activities.” (p. 4)

131 Eric Bailey, “CHP Revises Policy on Pot Seizures,” Los Angeles Times (national edition), August 28, 2005, p. A12.
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policy, announced in August 2005, will likely influence the behavior of other California law
enforcement agencies.

The Committee on Drugs and the Law of the Bar of the City of New York concluded its 1997
report “Marijuana Should be Medically Available” with this statement: “ The government can
effectively differentiate medical marijuana and recreational marijuana, asit has done with
cocaine. Theimage of the Federal authorities suppressing a valuable medicine to maintain the
rationale of the war on drugs only serves to discredit the government’s effort.”**

Patients Should Not Be Arrested for Using Medical Marijuana

Centuries of Anglo-American law stand against the imposition of criminal liability on
individuals for pursuing their own lifesaving pain relief and treatment.... Because the
experience of pain can be so subversive of dignity—and even of the will to live—ethics
and legal tradition recognize that individual s pursuing pain relief have special claimsto
non-interference.

—Brief of the Leukemia& Lymphoma Society, et al., 2004

Medical marijuana advocates beieve that seriously ill people should not be punished for acting in
accordance with the opinion of their physicians in a bona fide attempt to relieve their suffering,
especially when acting in accordance with state law. Even if marijuana were proven to be more
harmful than now appears, prison for s